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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989

[Doc. No. AO-FV-16-0016; AMS-SC—16—
0011; SC16-989-1]

Raisins Produced From Grapes Grown
in California; Order Amending
Marketing Order No. 989

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends
Marketing Order No. 989 (Order), which
regulates the handling of raisins
produced from grapes grown in
California. Five amendments were
proposed by the Raisin Administrative
Committee (RAC) and three were
proposed by the Agricultural Marketing
Service (AMS). Seven of the eight
proposed amendments were favored by
California raisin growers in a mail
referendum, held December 4 through
15, 2017. This final rule also makes
administrative revisions to subpart
headings to bring the language into
conformance with the Office of Federal
Register requirements.

DATES: This rule is effective November
26, 2018.

ADDRESSES: Marketing Order and
Agreement Division, Specialty Crops
Program, AMS, USDA, 1400
Independence Avenue SW, Stop 0237,
Washington, DC 20250-0237.

FOR FURTHER INFORMATION CONTACT:
Melissa Schmaedick, Marketing Order
and Agreement Division, Specialty
Crops Program, AMS, USDA, Post Office
Box 952, Moab, UT 84532; Telephone:
(202) 557-4783, Fax: (435) 259-1502, or
Michelle Sharrow, Marketing Order and
Agreement Division, Specialty Crops
Program, AMS, USDA, 1400
Independence Avenue SW, Stop 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)

720-8938, or Email:
Melissa.Schmaedick@ams.usda.gov or
Michelle.Sharrow@ams.usda.gov.

Small businesses may request
information on this proceeding by
contacting Richard Lower, Marketing
Order and Agreement Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW, Stop
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email: Richard.Lower@
ams.usda.gov.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing issued on April 14, 2016, and
published in the April 22, 2016, issue of
the Federal Register (81 FR 23650) and
a Recommended Decision issued on
May 3, 2017, and published in the May
31, 2017, issue of the Federal Register
(82 FR 24882); and a Secretary’s
Decision and Referendum Order issued
September 19, 2017, and published in
the September 29, 2017, issue of the
Federal Register (82 FR 45517).

This action is governed by the
provisions of sections 556 and 557 of
title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Orders
12866, 13563, and 13175. Additionally,
because this rule does not meet the
definition of a significant regulatory
action it does not trigger the
requirements contained in Executive
Order 13771. See the Office of
Management and Budget’s (OMB)
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017 titled
‘Reducing Regulation and Controlling
Regulatory Costs’”’ (February 2, 2017).

Notice of this rulemaking action was
provided to tribal governments through
the Department of Agriculture’s (USDA)
Office of Tribal Relations.

Preliminary Statement

This action, pursuant to 5 U.S.C. 556
and 557, finalizes amendments to
regulations issued to carry out a
marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Order No. 989, as amended (7
CFR part 989), regulating the handling
of raisins produced from grapes grown
in California. Part 989 (referred to as the
Order) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

This rule is formulated on the record
of a public hearing held on May 3 and
4, 2016, in Clovis, California. The
hearing was held pursuant to the
provisions of the Act, and the applicable
rules of practice and procedure
governing the formulation and
amendment of marketing agreements
and orders (7 CFR part 900). Notice of
this hearing was published in the
Federal Register on April 22, 2016 (81
FR 23650). The notice of hearing
contained five proposals submitted by
the RAC and three proposals by AMS.

Upon the basis of evidence
introduced at the hearing and the record
thereof, the Administrator of AMS on
May 3, 2017, filed with the Hearing
Clerk, USDA, a Recommended Decision
and Opportunity to File Written
Exceptions thereto by June 30, 2017.
One exception was filed. The exception
filed opposed the proposed amendment
to establish term limits.

A Secretary’s Decision and
Referendum Order was issued on
September 29, 2017, directing that a
referendum be conducted during the
period of December 4 through 17, 2017,
among eligible California raisin growers
to determine whether they favored the
proposed amendments to the Order. To
become effective, the amendments had
to be approved by at least two-thirds of
those growers voting, or by voters
representing at least two-thirds of the
volume of raisins represented by voters
voting in the referendum. The approved
amendments were favored by over
ninety percent of the growers voting in
the referendum, representing over
ninety percent of the total volume of
raisins produced by those voting. The
failed amendment was opposed by
ninety-three percent of those voting and
ninety-five percent of the represented
volume.

The amendments favored by voters
and included in this final order will:
Authorize production research;
establish new nomination procedures
for independent grower member and
alternate member seats; add authority to
regulate quality; add authority to
establish different regulations for
different market destinations; add a
continuance referenda requirement; and
remove volume regulation and reserve
pool authority from the Order.

USDA also made changes as were
necessary to conform the Order
provisions to the effectuated


mailto:Melissa.Schmaedick@ams.usda.gov
mailto:Michelle.Sharrow@ams.usda.gov
mailto:Richard.Lower@ams.usda.gov
mailto:Richard.Lower@ams.usda.gov

53966

Federal Register/Vol. 83, No. 208/Friday, October 26, 2018/Rules and Regulations

amendments. Conforming changes and
corrections proposed by USDA include:
Revising all references of “offgrade” to
“off-grade”’; revising all references of
“nonnormal” to “non-normal’’; and,
revising all references of ““committee” to
“Committee.” These corrections will
result in consistent spelling of these
terms throughout the Order. Also in this
final rule, USDA will revise the
amendment of § 989.58(d) from
“interplant” and ‘“‘interhandler” to
“inter-plant” and “inter-handler” as it
appears in amended § 989.59(e).

In addition, the words ‘“Processed
Products Standardization and
Inspection Branch” in §§989.58(d) and
989.59(d) will be changed to “Specialty
Crops Inspection Division.” Similarly,
“Processed Products Branch, Fruit and
Vegetable Division” in § 989.102 will be
changed to ““Specialty Crops Inspection
Division.” These corrections will reflect
the official name change of the AMS’s
inspection service office for fruit,
vegetables and specialty crops.

Lastly, an additional correction will
change the amendatory language in
§§989.55, 989.56, 989.65, 989.66,
989.67, 989.71, 989.72, 989.82, 989.154,
989.156, 989.166, 989.167, 989.221,
989.257 and 989.401, from ‘‘remove’ to
“remove and reserve.” This change will
prevent the unintentional renumbering
of remaining sections of the Order.

The amended marketing agreement
was subsequently mailed to all raisin
handlers in the production area for their
approval. The marketing agreement was
approved by handlers representing more
than 50 percent of the volume of raisins
handled by all handlers during the
August 1, 2016, through July 31, 2017,
representative period. Consequently, a
companion handler agreement will also
be established.

Small Business Consideration

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders and amendments
thereto are unique in that they are
normally brought about through group
action of essentially small entities for
their own benefit.

According to the hearing transcript,
there are approximately 3,000 raisin
producers in California. According to
National Agricultural Statistics Service
data presented at the hearing, the total

value of production of raisins in the
2014/15 crop year is $598,052,000.
Taking the total value of production for
raisins and dividing it by the total
number of raisin producers provides an
average return per producer of
$199,950.67. A small producer as
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
is one that grosses less than $750,000
annually. Therefore, a majority of raisin
producers are considered small entities
under SBA’s standards.

According to the industry, there were
23 raisin handlers for the 2015/16 crop
year. While individual handling
operation information is proprietary,
both testimonies offered by handler
witnesses and an assessment of total
value of dried production leads USDA
to conclude that 13 handlers would be
considered small entities under SBA’s
standards.

According to the record, two of the 23
handlers handled roughly 60 percent of
total production during the 2015/16
crop year. A calculation using the 2014
total value of production of
$598,052,000 puts the value handled by
the cooperatives at $358,831,200
($598,052,000 x 60 percent) and the
value handled by all other handlers at
$239,220,800. With 21 non-cooperative
handlers remaining, $239,220,800
divided by that number results in an
average handler receipt of $11,391,467.
Assuming a normal bell-curve
distribution, coupled with the number
of handlers self-identifying at the
hearing as small business entities,
USDA accepts the Committee’s assertion
that 13 handlers fall under the SBA
definition of small agricultural service
firm. A small agricultural service firm as
defined by the SBA is one that grosses
less than $7,500,000 annually. Thus,
slightly more than half of the industry’s
handlers are considered small entities
under SBA’s standards.

The production area regulated under
the Order covers the state of California.
Acreage devoted to raisin production in
the regulated area has declined in recent
years. According to data presented at
the hearing, bearing acreage for raisins
reached a high of 280,000 acres during
the 2000/01 crop year. Since then,
bearing acreage for raisins has decreased
32 percent to 190,000 acres in 2014/15.
As a result, the total production of
raisins reached a high during the 2000/
01 crop year of 484,500 tons (dried
basis). Since the 2000/01 crop year, total
production for raisins has decreased 32
percent to 328,600 tons in 2014/15.

During the hearing held May 3 and 4,
2016, interested persons were invited to
present evidence on the probable
regulatory and information collection

impact of the proposed amendments to
the Order on small businesses. The
evidence presented at the hearing shows
that none of the proposed amendments
would have any burdensome effects or

a significant economic impact on a
substantial number of small agricultural
producers or firms.

Material Issues

Material Issue Number 1—Authorize
Production Research

This action amends §989.53 to
authorize production research.

Currently, the California Raisin
Marketing Board (CRMB) is the funding
source for production research for the
California raisin industry. Three years
ago, payments of assessments to the
CRMB were suspended due to the
results of litigation. Without funding,
the CRMB has been unable to conduct
any new production research projects.
The amendment to § 989.53 will
authorize the RAC to conduct
production research without having to
rely on the CRMB for funding.

Witnesses stated that future research
could potentially impact producers in
many ways, such as reducing pesticide
usage or the development of new
varieties that are less labor intensive.
Production research will provide the
raisin industry the ability to meet the
needs of the ever changing domestic and
international markets. According to a
witness’s testimony, the benefits of the
proposed amendment will outweigh any
costs and will not have a significant
impact on a substantial number of small
entities.

Material Issue Number 2—Authorize
Separate Nominations for Independent
Producer Member and Independent
Producer Alternate Member Seats

This action amends §§ 989.29 and
989.129 to authorize separate
nominations for independent producer
members and independent producer
alternate member seats.

Currently, the RAC has difficulty
filling Committee seats designated for
independent producer members and
independent producer alternate
members. Independent producer
alternate member seats have gone
unfilled for several consecutive years.

According to witnesses’ testimony,
this amendment will increase the
participation of independent producers
willing to participate on the RAC.
Allowing for separate nominations for
members and alternates will encourage
participation by those who wish to serve
in one capacity and not the other. Full
participation would give the
independent producers full
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representation on the Board they
represented and a voice in RAC
decisions.

It is determined that the benefits of
increased RAC participation by
independent producers will outweigh
any costs associated with the
implementation of this amendment.

Material Issue Number 3—Add
Authority To Regulate Quality

This action will amend §§ 989.58,
989.59 and 989.61 to add authority to
regulate quality under the Order. A
corresponding change will also revise
the heading prior to § 989.58 to include
quality.

Currently, §§989.58 and 989.59 state
that the RAC has the authority to
recommend grade and condition
standards under the Order. The attribute
“quality” is not specifically mentioned.
The amendment will add language to
include “quality” as an attribute that
can be regulated under the Order.

According to a witness at the hearing,
the amendment will give the RAC
flexibility to ensure consumer safety by
setting quality standards for residue
levels for herbicides, pesticides or
fungicides. The quality standards will
be equally applied to all handlers of
raisins within the U.S.; some handlers
are already testing for certain types of
fungicides so the increased costs will be
minimal.

It is determined that the additional
costs incurred to regulate quality will be
greatly outweighed by the increased
flexibility for the industry, increased
consumer safety, and other benefits
gained from implementing this
amendment. The costs of implementing
it will not have a significant impact on
a substantial number of small entities.

Material Issue Number 4—Add
Authority To Establish Different
Regulations for Different Markets

This action will amend § 989.59 to
add authority to establish different
regulations for different markets.

The Order does not currently allow
for different quality or grade standards
to be applied to different foreign
markets. The language in the Order only
has two classifications for grade and
condition standards, Grade A or Grade
B. The current grade and condition
standards are consistent across all
markets.

This amendment will give the RAC
the authority to develop requirements
for raisins intended for export to
different foreign markets. Industry will
have the flexibility to tailor product
attributes to meet the foreign consumer
profile and the customer demands for
each individual market.

It is determined that any additional
costs incurred for this amendment will
be outweighed by the increased
flexibility for the industry to respond to
a changing global marketplace. The
costs of implementing this amendment
will not have a significant impact on a
substantial number of small entities.

Material Issue Number 5—Continuance
Referenda

This action will amend § 989.91 to
require continuance referenda.

The amendment will require the
USDA to conduct a continuance
referendum between year five and year
six after implementation for the first
referendum, and every six years
thereafter. A witness testified that a
continuance referendum is the best tool
for assuring that the Order remains
responsive to the needs of the industry.
While a continuance referendum will
not directly improve producer returns, it
will indirectly ensure that the industry
believes that the Order is operating in
the producer’s best interest.

For these reasons, it is determined
that the benefits of conducting a
continuance referendum will outweigh
the potential costs of implementing this
amendment. The costs of implementing
this amendment will be minimal and
will not have a significant impact on a
substantial number of small entities.

Material Issue Number 6—Remove
Volume Regulations and Reserve Pool
Authority

This action will amend the Order to
remove volume regulation and reserve
pool authority. This will include:
deleting and reserving §§ 989.55 and
989.56, §§ 989.65 through 989.67,
§§989.71, 989.72, 989.82, 989.154,
989.156, 989.166, 989.167, 989.221,
989.257, and 989.401; revising
§§989.11, 989.53, 989.54, 989.58,
989.59, 989.60, 989.73, 989.79, 989.80,
989.84, 989.158, 989.173, and 989.210;
and re-designating § 989.70 as § 989.96.
Corresponding changes will also remove
the following headings: ‘Volume
Regulation” prior to § 989.65; ‘“Volume
Regulation” prior to § 989.166; and,
“Subpart-Schedule of Payments” prior
to § 989.401.

The amendment will remove all
authority for the RAC to recommend
volume restrictions and a reserve pool.
On June 22, 2015, the United States
Supreme Court, in Horne v. USDA,
ruled that the application of the Order’s
reserve pool authority to the Horne’s
was a taking under the Fifth
Amendment to the U.S. Constitution. In
a July 16, 2015, letter to the RAC, USDA
stated, “In light of the Horne decision,
the U.S. Department of Agriculture has

decided not to authorize the reserve
program of the Federal marketing order
for California raisins for the foreseeable
future, effective immediately.”

One witness at the hearing explained
that bearing acres have declined the past
ten years, which supports the theory
that the California raisin industry is
adjusting to a decreasing or flat demand
for the product. The witness stated that,
in the future, supply will likely remain
in better balance with demand and,
therefore, the reserve pool and volume
regulation are no longer as relevant as
they were in higher production times.
To further the point, the witness stated
that the Order’s reserve pool authority
has not been utilized since 2010.

The amendment will be a relaxation
of regulatory requirements. For this
reason, it is determined that no
significant impact on small business
entities is anticipated from this change.

The costs attributed to these
amendments are minimal; therefore,
there will not be a significant impact on
a substantial number of small entities.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule. These
amendments are intended to improve
the operation and administration of the
Order and to assist in the marketing of
California raisins.

RAC meetings regarding these
amendments, as well as the hearing date
and location, were widely publicized
throughout the California raisin
industry, and all interested persons
were invited to attend the meetings and
the hearing to participate in RAC
deliberations on all issues. All RAC
meetings and the hearing were public
forums, and all entities, both large and
small, were able to express views on
these issues. Finally, interested persons
were invited to submit information on
the regulatory and information
collection impacts of this action on
small businesses.

Paperwork Reduction Act

Current information collection
requirements for Part 989 are approved
by OMB, under OMB Number 0581—
0189—*“Generic OMB Fruit Crops.” No
changes are anticipated in these
requirements as a result of this
proceeding. Should any such changes
become necessary, they will be
submitted to OMB for approval.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public-
sector agencies.

AMS is committed to complying with
the Government Paperwork Elimination
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Act, which requires Government
agencies in general to provide the public
the option of submitting information or
transacting business electronically to
the maximum extent possible.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Civil Justice Reform

The amendments to the Order stated
herein have been reviewed under
Executive Order 12988, Civil Justice
Reform. They are not intended to have
retroactive effect. The amendments do
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
no later than 20 days after the date of
entry of the ruling.

Order Amending the Order Regulating
the Handling of Raisins Produced From
Grapes Grown in California!

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
to the findings and determinations that
were previously made in connection
with the issuance of the Marketing
Order; and all said previous findings
and determinations are hereby ratified
and affirmed, except insofar as such
findings and determinations may be in
conflict with the findings and
determinations set forth herein.

(a) Findings and Determinations
Upon the Basis of the Hearing Record

1This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice and
procedure effective thereunder (7 CFR
part 900), a public hearing was held
upon further amendment of Marketing
Order No. 989, regulating the handling
of raisins produced from grapes grown
in California.

Upon the basis of the record, it is
found that:

(1) The Order, as amended, and as
hereby further amended, and all of the
terms and conditions thereof, would
tend to effectuate the declared policy of
the Act;

(2) The Order, as amended, and as
hereby further amended, regulates the
handling of raisins produced from
grapes grown in the production area in
the same manner as, and are applicable
only to, persons in the respective classes
of commercial and industrial activity
specified in the Order upon which a
hearing has been held;

(3) The Order, as amended, and as
hereby further amended, is limited in its
application to the smallest regional
production area that is practicable,
consistent with carrying out the
declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production area
would not effectively carry out the
declared policy of the Act;

(4) The Order, as amended, and as
hereby further amended, prescribes,
insofar as practicable, such different
terms applicable to different parts of the
production area as are necessary to give
due recognition to the differences in the
production and marketing of raisins
produced from grapes grown in
California; and

(5) All handling of raisins produced
from grapes grown in the production
area as defined in the Order is in the
current of interstate or foreign
commerce or directly burdens,
obstructs, or affects such commerce.

(b) Determinations. It is hereby
determined that:

(1) Handlers (excluding cooperative
associations of growers who are not
engaged in processing, distributing, or
shipping raisins covered by the Order as
hereby amended) who, during the
period August 1, 2016, through July 31,
2017, handled 50 percent or more of the
volume of such raisins covered by said
Order, as hereby amended, have signed
an amended marketing agreement;

(2) The issuance of this amendatory
Order, further amending the aforesaid
Order, was favored or approved by at
least two-thirds of the growers who
participated in a referendum on the
question of approval and who, during

the period of August 1, 2016, through
July 31, 2017 (which has been deemed
to be a representative period), have been
engaged within the production area in
the production of such raisins, such
growers having also produced for
market at least two-thirds of the volume
of such commodity represented in the
referendum; and

(3) The issuance of this amendatory
Order advances the interests of
producers of raisins in the production
area pursuant to the declared policy of
the Act.

Order Relative to Handling

It is therefore ordered, that on and
after the effective date hereof, all
handling of raisins produced from
grapes grown in California shall be in
conformity to, and in compliance with,
the terms and conditions of the said
Order as hereby amended as follows:

The provisions of the amendments to
the Order contained in the Secretary’s
Decision issued September 19, 2017,
and published in the September 29,
2017, issue of the Federal Register (82
FR 45517), with the exception of the
proposal to establish term limits, will be
and are the terms and provisions of this
Order amending the Order and are set
forth in full herein.

List of Subjects in 7 CFR Part 989

Raisins, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

m 1. The authority citation for part 989
continues to read as follows:

Authority: 7 U.S.C. 601-674.
Subpart Redesignated as Subpart A

m 2. Designate the subpart labeled
“Order Regulating Handling” as subpart
A.

m 3. Section 989.11 is revised to read as
follows:

§989.11 Producer.

Producer means any person engaged
in a proprietary capacity in the
production of grapes which are sun-
dried or dehydrated by artificial means
until they become raisins.

m 4.In §989.29:

m a. Revise paragraph (b)(2)(ii);

m b. Redesignate paragraph (b)(2)(iii) as
paragraph (b)(2)(iv);

m c. Add new paragraph (b)(2)(iii); and
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m d. Revise newly redesignated
paragraph (b)(2)(iv).

The revisions and addition read as
follows:

§989.29 Initial members and nomination
of successor members.
* * * * *

* *x %

EB% * x %

(ii) Each such producer whose name
is offered in nomination for producer
member positions to represent on the
Committee independent producers or
producers who are affiliated with
cooperative marketing association(s)
handling less than 10 percent of the
total raisin acquisitions during the
preceding crop year shall be given the
opportunity to provide the Committee a
short statement outlining qualifications
and desire to serve if selected. Similarly,
each such producer whose name is
offered in nomination for producer
alternate member positions to represent
on the Committee independent
producers or producers who are
affiliated with cooperative marketing
association(s) handling less than 10
percent of the total raisin acquisitions
during the preceding crop year shall be
given the opportunity to provide the
Committee a short statement outlining
qualifications and desire to serve if
selected. These brief statements,
together with a ballot and voting
instructions, shall be mailed to all
independent producers and producers
who are affiliated with cooperative
marketing associations handling less
than 10 percent of the total raisin
acquisitions during the preceding crop
year of record with the Committee in
each district. The producer member
candidate receiving the highest number
of votes shall be designated as the first
member nominee, the second highest
shall be designated as the second
member nominee until nominees for all
producer member positions have been
filled. Similarly, the producer alternate
member candidate receiving the highest
number of votes shall be designated as
the first alternate member nominee, the
second highest shall be designated as
the second alternate member nominee
until nominees for all member positions
have been filled.

(iii) In the event that there are more
producer member nominees than
positions to be filled and not enough
producer alternate member nominees to
fill all positions, producer member
nominees not nominated for a member
seat may be nominated to fill vacant
alternate member seats. Member seat
nominees shall indicate, prior to the
nomination vote, whether they are
willing to accept nomination for an

alternate seat in the event they are not
nominated for a member seat and there
are vacant alternate member seats.
Member seat nominees that do not
indicate willingness to be considered for
vacant alternate member seats shall not
be considered.

(iv) Each independent producer or
producer affiliated with cooperative
marketing association(s) handling less
than 10 percent of the total raisin
acquisitions during the preceding crop
year shall cast only one vote with
respect to each position for which
nominations are to be made. Write-in
candidates shall be accepted. The
person receiving the most votes with
respect to each position to be filled, in
accordance with paragraph (b)(2)(ii) and
(iii) of this section, shall be the person
to be certified to the Secretary as the
nominee. The Committee may, subject
to the approval of the Secretary,
establish rules and regulations to
effectuate this section.

* * * * *

m 5. In § 989.53, revise the introductory
text of paragraph (a), and remove the
undesignated paragraph that follows
paragraph (a)(5) to read as follows:

§989.53 Research and development.

(a) General. The Committee, with the
approval of the Secretary, may establish
or provide for the establishment of
projects involving production research,
market research and development,
marketing promotion including paid
advertising, designed to assist, improve,
or promote the production, marketing,
distribution, and consumption of raisins
in domestic and foreign markets. These
projects may include, but need not be

limited to those designed to:
* * * * *

m 6.In § 989.54:

m a. Remove paragraphs (a) through (d)
and (g);

m b. Remove paragraph (e)(4);

m c. Redesignate paragraphs (e)(5)
through (e)(10) as (e)(4) through (e)(9),
respectively;

m d. Redesignate paragraphs (e), (f), and
(h) as paragraphs (a), (b), and (c),
respectively; and

m e. Revise newly redesignated
paragraphs (a) introductory text, (a)(1),
(a)(4), (a)(5) and (c).

The revisions read as follows:

§989.54 Marketing policy.

(a) Marketing policy. Each crop year,
the Committee shall prepare and submit
to the Secretary a report setting forth its
recommended marketing policy,
including quality regulations for the
pending crop. In developing the
marketing policy, the Committee may

give consideration to the production,
harvesting, processing, and storage
conditions of that crop, as well as the
following factors:

(1) The estimated tonnage held by
producers and handlers at the beginning
of the crop year;

* * * * *

(4) An estimated desirable carryout at
the end of the crop year;

(5) The estimated market demand for
raisins, considering the estimated world

raisin supply and demand situation;
* * * * *

(c) Publicity. The Committee shall
promptly give reasonable publicity to
producers, dehydrators, handlers, and
the cooperative bargaining association(s)
of each meeting to consider a marketing
policy or any modification thereof, and
each such meeting shall be open to
them. Similar publicity shall be given to
producers, dehydrators, handlers, and
the cooperative bargaining association(s)
of each marketing policy report or
modification thereof, filed with the
Secretary and of the Secretary’s action
thereon.

Copies of all marketing policy reports
shall be maintained in the office of the
Committee, where they shall be made
available for examination by any
producer, dehydrator, handler, or
cooperative bargaining association
representative. The Committee shall
notify handlers, dehydrators and the
cooperative bargaining association(s),
and give reasonable publicity to
producers of its computation.

§§989.55 and 989.56 [Removed and
reserved]

m 7. Sections 989.55 and 989.56 are
removed and reserved.

m 8. Revise the undesignated heading
prior to § 989.58 to read as follows:
“Grade, Quality, and Condition
Standards”.

m 9.In § 989.58, revise paragraphs (a),
(b), (d)(1), (e)(1), and (e)(4) to read as
follows:

§989.58 Natural condition raisins.

(a) Regulation. No handler shall
acquire or receive natural condition
raisins which fail to meet such
minimum grade, quality, and condition
standards as the Committee may
establish, with the approval of the
Secretary, in applicable rules and
regulations: Provided, That a handler
may receive raisins for inspection, may
receive off-grade raisins for
reconditioning and may receive or
acquire off-grade raisins for use in
eligible non-normal outlets: And
provided further, That a handler may
acquire natural condition raisins which
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exceed the tolerance established for
maturity under a weight dockage system
established pursuant to rules and
regulations recommended by the
Committee and approved by the
Secretary. Nothing contained in this
paragraph shall apply to the acquisition
or receipt of natural condition raisins of
a particular varietal type for which
minimum grade, quality, and condition
standards are not applicable or then in
effect pursuant to this part.

(b) Changes in minimum grade,
quality, and condition standards for
natural condition raisins. The
Committee may recommend to the
Secretary changes in the minimum
grade, quality, and condition standards
for natural condition raisins of any
varietal type and may recommend to the
Secretary that minimum grade, quality,
and condition standards for any varietal
type be added to or deleted. The
Committee shall submit with its
recommendation all data and
information upon which it acted in
making its recommendation, and such
other information as the Secretary may
request. The Secretary shall approve any
such change if he finds, upon the basis
of data submitted to him by the
Committee or from other pertinent
information available to him, that to do
so would tend to effectuate the declared
policy of the Act.

*

* * * *

(d)* * *

(1) Each handler shall cause an
inspection and certification to be made
of all natural condition raisins acquired
or received by him, except with respect
to:

(i) An inter-plant or inter-handler
transfer of off-grade raisins as described
in paragraph (e)(2) of this section,
unless such inspection and certification
are required by rules and procedures
made effective pursuant to this
amended subpart;

(ii) An inter-plant or inter-handler
transfer of standard raisins as described
in § 989.59(e);

(iii) Raisins received from a
dehydrator which have been previously
inspected pursuant to paragraph (d)(2)
of this section;

(iv) Any raisins for which minimum
grade, quality, and condition standards
are not then in effect;

(v) Raisins received from a
cooperative bargaining association
which have been inspected and are in
compliance with requirements
established pursuant to paragraph (d)(3)
of this section; and

(vi) Any raisins, if permitted in
accordance with such rules and
procedures as the Committee may

establish with the approval of the
Secretary, acquired or received for
disposition in eligible non-normal
outlets. Except as otherwise provided in
this section, prior to blending raisins,
acquiring raisins, storing raisins,
reconditioning raisins, or acquiring
raisins which have been reconditioned,
each handler shall obtain an inspection
certification showing whether or not the
raisins meet the applicable grade,
quality, and condition standards:
Provided, That the initial inspection for
infestation shall not be required if the
raisins are fumigated in accordance with
such rules and procedures as the
Committee shall establish with the
approval of the Secretary. The handler
shall submit or cause to be submitted to
the Committee a copy of such
certification, together with such other
documents or records as the Committee
may require. Such certification shall be
issued by inspectors of the Processed
Products Standardization and
Inspection Branch of the U.S.
Department of Agriculture, unless the
Committee determines, and the
Secretary concurs in such
determination, that inspection by
another agency would improve the
administration of this amended subpart.
The Committee may require that raisins
held on memorandum receipt be re-
inspected and certified as a condition

for their acquisition by a handler.
* * * * *

(e] * * %

(1) Any natural condition raisins
tendered to a handler which fail to meet
the applicable minimum grade, quality,
and condition standards may:

(i) Be received or acquired by the
handler for disposition, without further
inspection, in eligible non-normal
outlets;

(ii) Be returned unstemmed to the
person tendering the raisins; or

(iii) Be received by the handler for
reconditioning. Off-grade raisins
received by a handler under any one of
the three described categories may be
changed to any other of the categories
under such rules and procedures as the
Committee, with the approval of the
Secretary, shall establish. No handler
shall ship or otherwise dispose of off-
grade raisins which he does not return
to the tenderer, transfer to another
handler as provided in paragraph (e)(2)
of this section, or recondition so that
they at least meet the minimum
standards prescribed in or pursuant to
this amended subpart, except into
eligible non-normal outlets.

* * * * *

(4) If the handler is to acquire the

raisins after they are reconditioned, his

obligation with respect to such raisins
shall be based on the weight of the
raisins (if stemmed, adjusted to natural
condition weight) after they have been

reconditioned.
* * * * *

m 10. In § 989.59, revise paragraphs (a),
(b), (d), (e), and (g) to read as follows:

§989.59 Regulation of the handling of
raisins subsequent to their acquisition by
handlers.

(a) Regulation. Unless otherwise
provided in this part, no handler shall:

(1) Ship or otherwise make final
disposition of natural condition raisins
unless they at least meet the effective
and applicable minimum grade, quality,
and condition standards for natural
condition raisins; or

(2) Ship or otherwise make final
disposition of packed raisins unless
they at least meet such minimum grade
quality, and condition standards
established by the Committee, with the
approval of the Secretary, in applicable
rules and regulations or as later changed
or prescribed pursuant to the provisions
of paragraph (b) of this section:
Provided, That nothing contained in this
paragraph shall prohibit the shipment or
final disposition of any raisins of a
particular varietal type for which
minimum standards are not applicable
or then in effect pursuant to this part.
And provided further, That a handler
may grind raisins, which do not meet
the minimum grade, quality, and
condition standards for packed raisins
because of mechanical damage or
sugaring, into a raisin paste. The
Committee may establish, with approval
of the Secretary, different grade, quality,
and condition regulations for different
markets.

(b) Changes to minimum grade,
quality, or condition standards. The
Committee may recommend changes in
the minimum grade, quality, or
condition standards for packed raisins
of any varietal type and may
recommend to the Secretary that
minimum grade, quality, or condition
standards for any varietal type be added
or deleted. The Committee shall submit
with its recommendation all data and
information upon which it acted in
making its recommendation, and such
other information as the Secretary may
request. The Secretary shall approve any
such change if he finds, upon the basis
of data submitted to him by the
Committee or from other pertinent
information available to him, that to do
so would tend to effectuate the declared
policy of the Act.

* * * * *

(d) Inspection and certification.

Unless otherwise provided in this
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section, each handler shall, at his own
expense, before shipping or otherwise
making final disposition of raisins,
cause an inspection to be made of such
raisins to determine whether they meet
the then applicable minimum grade,
quality, and condition standards for
natural condition raisins or the then
applicable minimum standards for
packed raisins. Such handler shall
obtain a certificate that such raisins
meet the aforementioned applicable
minimum standards and shall submit or
cause to be submitted to the Committee
a copy of such certificate together with
such other documents or records as the
Committee may require. The certificate
shall be issued by the Processed
Products Standardization and
Inspection Branch of the United States
Department of Agriculture, unless the
Committee determines, and the
Secretary concurs in such
determination, that inspection by
another agency will improve the
administration of this amended subpart.
Any certificate issued pursuant to this
paragraph shall be valid only for such
period of time as the Committee may
specify, with the approval of the
Secretary, in appropriate rules and
regulations.

(e) Inter-plant and inter-handler
transfers. Any handler may transfer
from his plant to his own or another
handler’s plant within the State of
California any raisins without having
had such raisins inspected as provided
in paragraph (d) of this section. The
transferring handler shall transmit
promptly to the Committee a report of
such transfer, except that transfers
between plants owned or operated by
the same handler need not be reported.
Before shipping or otherwise making
final disposition of such raisins, the
receiving handler shall comply with the
requirements of this section.

* * * * *

(g) Exemption of experimental and
specialty packs. The Committee may
establish, with the approval of the
Secretary, rules and procedures
providing for the exemption of raisins in
experimental and specialty packs from
one or more of the requirements of the
minimum grade, quality, or condition
standards of this section, together with
the inspection and certification
requirements if applicable.

m 11. Amend § 989.60 by revising
paragraph (a) to read as follows:

§989.60 Exemption.

(a) Notwithstanding any other
provisions of this amended subpart, the
Committee may establish, with the
approval of the Secretary, such rules

and procedures as may be necessary to
permit the acquisition and disposition
of any off-grade raisins, free from any or
all regulations, for uses in non-normal
outlets.

* * * * *

m 12. Section 989.61 is revised to read
as follows:

§989.61 Above parity situations.

The provisions of this part relating to
minimum grade, quality, and condition
standards and inspection requirements,
within the meaning of section 2(3) of the
Act, and any other provisions pertaining
to the administration and enforcement
of the Order, shall continue in effect
irrespective of whether the estimated
season average price to producers for
raisins is in excess of the parity level
specified in section 2(1) of the Act.

m 13. Remove the undesignated heading
“Volume Regulation” prior to § 989.65.

§§989.65, 989.66, and 989.67 [Removed
and reserved]

m 14. Sections 989.65, 989.66, and
989.67 are removed and reserved.

§989.70 [Redesignated as §989.96]
m 15. Redesignate § 989.70 as § 989.96.

§§989.71 and 989.72 [Removed and
reserved]

m 16. Sections 989.71 and 989.72 are
removed and reserved.

m 17. Amend § 989.73 by revising
paragraph (b) to read as follows:

§989.73 Reports.

* * * * *

(b) Acquisition reports. Each handler
shall submit to the Committee in
accordance with such rules and
procedures as are prescribed by the
Committee, with the approval of the
Secretary, certified reports, for such
periods as the Committee may require,
with respect to his acquisitions of each
varietal type of raisins during the
particular period covered by such
report, which report shall include, but
not be limited to:

(1) The total quantity of standard
raisins acquired;

(2) The total quantity of off-grade
raisins acquired pursuant to
§989.58(e)(1)(i); and

(3) Cumulative totals of such
acquisitions from the beginning of the
then current crop year to and including
the end of the period for which the
report is made. Upon written
application made to the Committee, a
handler may be relieved of submitting
such reports after completing his
packing operations for the season. Upon
request of the Committee, each handler

shall furnish to the Committee, in such
manner and at such times as it may
require, the name and address of each
person from whom he acquired raisins
and the quantity of each varietal type of
raisins acquired from each such person.
* * * * *

m 18. Section 989.79 is revised to read
as follows:

§989.79 Expenses.

The Committee is authorized to incur
such expenses as the Secretary finds are
reasonable and likely to be incurred by
it during each crop year, for the
maintenance and functioning of the
Committee and for such purposes as he
may, pursuant to this subpart,
determine to be appropriate. The funds
to cover such expenses shall be obtained
levying assessments as provided in
§989.80. The Committee shall file with
the Secretary for each crop year a
proposed budget of these expenses and
a proposal as to the assessment rate to
be fixed pursuant to § 989.80, together
with a report thereon. Such filing shall
be not later than October 5 of the crop
year, but this date may be extended by
the Committee not more than 5 days if
warranted by a late crop.

m 19. In § 989.80, revise paragraphs (a)
through (c) to read as follows:

§989.80 Assessments.

(a) Each handler shall pay to the
Committee, upon demand, his pro rata
share of the expenses which the
Secretary finds will be incurred, as
aforesaid, by the Committee during each
crop year less any amounts credited
pursuant to § 989.53. Such handler’s pro
rata share of such expenses shall be
equal to the ratio between the total
raisin tonnage acquired by such handler
during the applicable crop year and the
total raisin tonnage acquired by all
handlers during the same crop year.

(b) Each handler who reconditions
off-grade raisins but does not acquire
the standard raisins recovered therefrom
shall, with respect to his assessable
portion of all such standard raisins, pay
to the Committee, upon demand, his pro
rata share of the expenses which the
Secretary finds will be incurred by the
Committee each crop year. Such
handler’s pro rata share of such
expenses shall be equal to the ratio
between the handler’s assessable
portion (which shall be a quantity equal
to such handler’s standard raisins which
are acquired by some other handler or
handlers) during the applicable crop
year and the total raisin tonnage
acquired by all handlers.

(c) The Secretary shall fix the rate of
assessment to be paid by all handlers on
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the basis of a specified rate per ton. At
any time during or after a crop year, the
Secretary may increase the rate of
assessment to obtain sufficient funds to
cover any later finding by the Secretary
relative to the expenses of the
Committee. Each handler shall pay such
additional assessment to the Committee
upon demand. In order to provide funds
to carry out the functions of the
Committee, the Committee may accept
advance payments from any handler to
be credited toward such assessments as
may be levied pursuant to this section
against such handler during the crop
year. The payment of assessments for
the maintenance and functioning of the
Committee, and for such purposes as the
Secretary may pursuant to this subpart
determine to be appropriate, may be
required under this part throughout the
period it is in effect, irrespective of
whether particular provisions thereof

are suspended or become inoperative.
* * * * *

§989.82 [Removed and reserved]

m 20. Section 989.82 is removed and
reserved.

m 21. Section 989.84 is revised to read
as follows:

§989.84 Disposition limitation.

No handler shall dispose of standard
raisins, off-grade raisins, or other failing
raisins, except in accordance with the
provisions of this subpart or pursuant to
regulations issued by the committee.

m 22.In §989.91:
m a. Redesignate paragraphs (c) and (d)
as paragraphs (d) and (e), respectively;
and
m b. Add new paragraph (c).

The addition reads as follows:

§989.91 Suspension or termination.
* * * * *

(c) No less than five crop years and no
later than six crop years after the
effective date of this amendment, the
Secretary shall conduct a referendum to
ascertain whether continuance of this
part is favored by producers.
Subsequent referenda to ascertain
continuance shall be conducted every
six crop years thereafter. The Secretary
may terminate the provisions of this
part at the end of any crop year in
which the Secretary has found that
continuance of this part is not favored
by a two-thirds majority of voting
producers, or a two-thirds majority of
volume represented thereby, who,
during a representative period
determined by the Secretary, have been
engaged in the production for market of
grapes used in the production of raisins
in the State of California. Such

termination shall be announced on or
before the end of the crop year.

* * * * *

Subpart Redesignated as Subpart B
and Amended

m 23. Redesignate ‘“Subpart-
Administrative Rules and Regulations”
as subpart B and revise the heading to
read as follows:

Subpart B—Administrative
Requirements

W 24. Section 989.129 is revised to read
as follows:

§989.129 Voting at nomination meetings.

Any person (defined in §989.3 as an
individual, partnership, corporation,
association, or any other business unit)
who is engaged, in a proprietary
capacity, in the production of grapes
which are sun-dried or dehydrated by
artificial means to produce raisins and
who qualifies under the provisions of
§989.29(b)(2) shall be eligible to cast
one ballot for a nominee for each
producer member position and one
ballot for a nominee for each producer
alternate member position on the
committee which is to be filled for his
district. Such person must be the one
who or which: Owns and farms land
resulting in his or its ownership of such
grapes produced thereon; rents and
farms land, resulting in his or its
ownership of all or a portion of such
grapes produced thereon; or owns land
which he or it does not farm and, as
rental for such land, obtains the
ownership of a portion of such grapes or
the raisins. In this connection, a
partnership shall be deemed to include
two or more persons (including a
husband and wife) with respect to land
the title to which, or leasehold interest
in which, is vested in them as tenants
in common, joint tenants, or under
community property laws, as
community property. In a landlord-
tenant relationship, wherein each of the
parties is a producer, each such
producer shall be entitled to one vote
for a nominee for each producer
member position and one vote for each
producer alternate member position.
Hence, where two persons operate land
as landlord and tenant on a share-crop
basis, each person is entitled to one vote
for each such position to be filled.
Where land is leased on a cash rental
basis, only the person who is the tenant
or cash renter (producer) is entitled to
vote. A partnership or corporation,
when eligible, is entitled to cast only
one vote for a nominee for each

producer position to be filled in its
district.

m 25. Remove the undesignated heading
‘““Marketing Policy” prior to § 989.154.

§§989.154 and 989.156 [Removed and
reserved]

W 26. Sections 989.154 and 989.156 are
removed and reserved.

W 27. Section 989.158(c)(4)(i) is revised
to read as follows:

§989.158 Natural condition raisins.
* * * * *

(C) * x %
(4) * x %

(i) The handler shall notify the
inspection service at least one business
day in advance of the time such handler
plans to begin reconditioning each lot of
raisins, unless a shorter period is
acceptable to the inspection service.
Such notification shall be provided
verbally or by other means of
communication, including email.
Natural condition raisins which have
been reconditioned shall continue to be
considered natural condition raisins for
purposes of reinspection (inspection
pursuant to § 989.58(d)) after such
reconditioning has been completed, if
no water or moisture has been added;
otherwise, such raisins shall be
considered as packed raisins. The
weight of the raisins reconditioned
successfully shall be determined by
reweighing, except where a lot, before
reconditioning, failed due to excess
moisture only. The weight of such
raisins resulting from reconditioning a
lot failing account excess moisture may
be determined by deducting 1.2 percent
of the weight for each percent of
moisture in excess of the allowable
tolerance. When necessary due to the
presence of sand, as determined by the
inspection service, the requirement for
deducting sand tare and the manner of
its determination, as prescribed in
paragraph (a)(1) of this section, shall
apply in computing the net weight of
any such successfully reconditioned
natural condition raisins. The weight of
the reconditioned raisins acquired as
packed raisins shall be adjusted to
natural condition weight by the use of
factors applicable to the various degrees
of processing accomplished. The
applicable factor shall be that selected
by the inspector of the reconditioned
raisins from among factors established
by the Committee with the approval of
the Secretary.

* * * * *

m 28. Remove the undesignated heading
“Volume Regulation” prior to § 989.166.
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§§989.166 and 989.167 [Removed and
reserved]

m 29. Sections 989.166 and 989.167 are
removed and reserved.

m 30.In §989.173:

m a. Remove paragraphs (b)(2)(ii), (f),

and (g)(1)(ii);

m b. Redesignate paragraphs (b)(2)(iii)

and (g) as paragraphs (b)(2)(ii) and (f),

respectively;

m c. Redesignate newly designated

paragraph (f)(1)(iii) as paragraph

(H(1)(ii); and

m d. Revise paragraphs (a), (b)(2)(i),

newly redesignated paragraph (b)(2)(ii),

(c)(1) introductory text, (d)(1)

introductory text, (d)(1)(v), and newly

redesignated paragraphs (f)(1)(i),

(f)(2)(), and ()(3) introductory text.
The revisions read as follows:

§989.173 Reports.

(a) Inventory reports. Each handler
shall submit to the Committee as of the
close of business on July 31 of each crop
year, and not later than the following
August 6, an inventory report which
shall show, with respect to each varietal
type of raisins held by such handler, the
quantity of off-grade raisins segregated
as to those for reconditioning and those
for disposition as such. Provided, That,
for the Other Seedless varietal type,
handlers shall report the information
required in this paragraph separately for
the different types of Other Seedless
raisins. Upon request by the Committee,
each handler shall file at other times,
and as of other dates, any of the said
information which may reasonably be
necessary and which the Committee
shall specify in its request.

(b) * * *

(2) * *x %

(i) The total net weight of the standard
raisins acquired during the reporting
period; and

(ii) The cumulative totals of such
acquisitions from the beginning of the

then current crop year.
* * * * *

(C) * % %

(1) Each month each handler who is
not a processor shall furnish to the
Committee, on an appropriate form
provided by the Committee and so that
it is received by the Committee not later
than the seventh day of the month, a
report showing the aggregate quantity of
each varietal type of packed raisins and
standard natural condition raisins
which were shipped or otherwise
disposed of by such handler during the
preceding month (exclusive of transfers
within the State of California between
plants of any such handler and from
such handler to other handlers):

Provided, That, for the Other Seedless
varietal type, handlers shall report such
information for the different types of
Other Seedless raisins. Such required
information shall be segregated as to:

* * * * *

(d) * % %

(1) Any handler who transfers raisins
to another handler within the State of
California shall submit to the Committee
not later than five calendar days
following such transfer a report
showing:

* * * * *

(v) If packed, the transferring handler
shall certify that such handler is
transferring only acquired raisins that
meet all applicable marketing order
requirements, including reporting,
incoming inspection, and assessments.

(f) L

(1) * % %

(i) The quantity of raisins, segregated
as to locations where they are stored
and whether they are natural condition
or packed;

* * * * *

(2) * *x %

(i) The total net weight of the standard
raisins acquired during the reporting
period; and
* * * * *

(3) Disposition report of organically-
produced raisins. No later than the
seventh day of each month, handlers
who are not processors shall submit to
the Committee, on an appropriate form
provided by the Committee, a report
showing the aggregate quantity of
packed raisins and standard natural
condition raisins which were shipped or
otherwise disposed of by such handler
during the preceding month (exclusive
of transfer within the State of California
between the plants of any such handler
and from such handler to other
handlers). Such information shall

include:
* * * * *

Subpart Redesignated as Subpart C
and Amended

m 31. Redesignate “Subpart-
Supplementary Regulations” as subpart
C and revise the heading to read as
follows:

Subpart C—Supplementary
Requirements

m 32.In §989.210:

m a. Remove paragraphs (b), (c) and (e);
m b. Redesignate paragraph (d) as (b),
paragraph (f) as (c), and paragraph (g) as
(d); and

m c. Revise newly redesignated
paragraph (b).

The revisions read as follows:

§989.210 Handling of varietal types of
raisins acquired pursuant to a weight
dockage system.

* * * * *

(b) Assessments. Assessments on any
lot of raisins of the varietal types
specified in paragraph (a) of this section
acquired by a handler pursuant to a
weight dockage system shall be
applicable to the creditable weight of
such lot.

* * * * *

§§989.221 and 989.257 [Removed and
reserved]

m 33. Sections 989.221 and 989.257 are
removed and reserved.

Subpart Redesignated as Subpart D

m 34. Designate the subpart labeled
“Subpart-Assessment Rates” as subpart
D.

Subpart Removed

m 35. Subpart—Schedule of Payments is
removed.

Subpart Redesignated as Subpart E

m 36. Designate the subpart labeled
“Conversion Factors” as subpart E.

Subpart Redesignated as Subpart F

m 37. Designate the subpart labeled
“Quality Control” as subpart F.

Subpart Redesignated as Subpart G

m 38. Designate the subpart labeled
“Antitrust Inmunity and Liability”” as
subpart G.

m 39. In part 989 revise all references to
“offgrade” to read ‘‘off-grade” and
revise all references to “Offgrade” to
read “Off-grade”.

m 40. In part 989 revise all references to
“nonnormal” read “non-normal.”

m 41. In part 989 revise all references to
“committee” to read “Committee.”

§§989.58, 989.59, and 989.102 [Amended]

m 42. In the list below, for each section
indicated in the left column, remove the
title indicated in the middle column
from wherever it appears in the section,
and add the title indicated in the right
column:
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Section Remove Add
989.58(d)(1) .veevvvennne Processed Products Standardization and Inspection Branch Specialty Crops Inspection Division.
989.59(d) Processed Products Standardization and Inspection Branch Specialty Crops Inspection Division.
989.102 .....ccceeeunen. Processed Products Branch, Fruit and Vegetable Division ............ccccccciiiiinenee. Specialty Crops Inspection Division.

Dated: October 17, 2018.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2018-23089 Filed 10-25-18; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0898; Product
Identifier 2018-NE—29-AD; Amendment 39—
19456; AD 2018-20-22]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
General Electric Company (GE) GE90—
110B1, GE90-113B, and GE90-115B
turbofan engines with a certain case
combustor assembly (combustion case)
installed. This AD requires removal of
affected combustion cases from service
and their replacement with a part
eligible for installation. This AD was
prompted by the discovery of a quality
escape at a manufacturing facility
involving unapproved welds on
combustion cases. We are issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective November
13, 2018.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 13, 2018.

We must receive comments on this
AD by December 10, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this final rule, contact General Electric
Company, GE Aviation, 1 Neumann
Way, Cincinnati, OH 45215; telephone
513-552—3272; email:
aviation.fleetsupport@ge.com. You may
view this service information at the
FAA, Engine and Propeller Standards
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call 781-238-7759. It is also
available on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0898.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0898; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations (phone: 800—-647—
5527) is listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Matthew Smith, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7735; fax: 781-238-7199;
email: matthew.c.smith@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We learned from GE of a quality
escape that one of their suppliers, AECC
Aero Science and Technology Co., Ltd.,
was performing welds on newly-
manufactured components to correct
errors introduced in their manufacturing
process. These welds were not reviewed
or approved by either GE or the FAA.
GE’s review of manufacturing records
determined that these parts include

combustion cases installed on GE GE90—
100 turbofan engines. These combustion
cases are life limited. The unapproved
repairs reduced the material capability
of these cases, which requires their
removal prior to reaching their
published Airworthiness Limitation
Section life limit. This condition, if not
addressed, could result in failure of the
combustion case, engine fire, and
damage to the airplane. We are issuing
this AD to address the unsafe condition
on these products.

Related Service Information Under 1
CFR Part 51

We reviewed GE GE90-100 Service
Bulletin (SB) SB 72—-0784 R00, dated
May 4, 2018; GE SB GE90-100 S/B 72—
0788, Revision 4, dated July 30, 2018;
and GE SB GE90-100 SB 72-0793 R0O,
dated August 10, 2018. The SBs
describe procedures for removing the
affected combustion cases from the
engine. GE SB GE90-100 SB 72—-0784
ROO is effective for GE90-100 turbofan
engines with the combustion case S/Ns
listed in that SB. GE SB GE90-100 S/B
72-0788 is effective for GE90-100
turbofan engines with the combustion
case S/Ns listed in that SB. GE SB
GE90-100 SB 72—0793 RO0O is effective
for GE90-100 turbofan engines with the
combustion case S/Ns listed in that SB.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires removal of the
affected combustion cases from service
and their replacement with a part
eligible for installation.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
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and comment prior to the adoption of
this rule because the compliance time
for the required action is shorter than
the time necessary for the public to
comment and for us to publish the final
rule. Certain combustion cases must be
removed within 10 cycles after the
effective date of this AD to ensure they
do not fail. Therefore, we find good
cause that notice and opportunity for
prior public comment are impracticable.
In addition, for the reason stated above,
we find that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under the ADDRESSES
section. Include the docket number
FAA-2018-0898 and Product Identifier
2018-NE-29-AD at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this final rule. We will

ESTIMATED COSTS

consider all comments received by the
closing date and may amend this final
rule because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this final rule.

Costs of Compliance

We estimate that this AD affects six
engines installed on airplanes of U.S.
registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replacement of the combustion case ............ 20 work-hours x $85 per hour = $1,700 ........ $623,700 $625,400 $3,752,400

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings
This AD will not have federalism

implications under Executive Order
13132. This AD will not have a

substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-20-22 General Electric Company:
Amendment 39-19456; Docket No.
FAA-2018-0898; Product Identifier
2018-NE-29-AD.

(a) Effective Date
This AD is effective November 13, 2018.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to General Electric
Company (GE) GE90-110B1, GE90-113B, and
GE90-115B turbofan engines with a case
combustor assembly (combustion case), part
number (P/N) 2063M37G01 or 2082M19G04,
installed with combustion case serial number
(S/N) listed in:

(i) Table 1 in paragraph 1.A., Planning
Information, of GE GE90-100 Service
Bulletin (SB) S/B 72—-0788, Revision 4, dated
July 30, 2018; or

(ii) Paragraph 1.A, Table 1 of GE SB GE90—
100 SB 72-0793 R00, dated August 10, 2018;
or

(iii) Paragraph 1.A., Planning Information,
of GE SB GE90-100 SB 72-0784 R00, dated
May 4, 2018.

(2) [Reserved.]

(d) Subject

Joint Aircraft System Component (JASC)
Code 7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by the discovery of
a quality escape at a manufacturing facility
involving unapproved welds on combustion
cases. We are issuing this AD to prevent
failure of the combustion case. The unsafe
condition, if not addressed, could result in
engine fire and damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Required Actions

(1) For combustion cases listed in Planning
Information, Table 1, paragraph 1.A. of GE

SB GE90-100 S/B 72-0788, Revision 4, dated

July 30, 2018, except combustion cases with
S/Ns FDBK3717, FDBK3872, or FDBK4849,

remove the affected cases from service, using
the cycles specified in Table 1 to paragraph
(g) of this AD.

Table 1 to Paragraph (g) of this AD — Compliance Times

Cyecles Since New (CSN) of Remove from Service
combustion case on Effective (cycles after the effective
Date of this AD date of this AD)

Less than 1000 150 cycles

1001 to 2000 125 cycles

2001 to 3000 100 cycles

3001 to 4000 75 cycles

4001 to 5000 50 cycles

5001 or more 25 cycles

(2) For combustion cases with S/Ns listed
in Table 3, paragraph 1.C., Planning
Information, of GE SB GE90-100 S/B 72—
0788, Revision 4, dated July 30, 2018, remove
the affected cases from service before
exceeding the Maximum In-Service CSN
listed in Table 3, of GE SB GE90-100 S/B 72—
0788, Revision 4, dated July 30, 2018.

(3) For combustion cases with S/Ns listed
in paragraph 1.A., Planning Information, of
GE SB GE90-100 SB 72-0784 R00, dated May
4, 2018, remove the affected cases from
service within 10 cycles in service from the
effective date of this AD.

(4) For combustion cases with S/Ns listed
in Table 1, paragraph 1.A., Planning
Information, of GE SB GE90-100 SB 72-0793
ROO, dated August 10, 2018, remove the
affected cases from service at the next engine
shop visit.

(5) Replace the removed combustion case
with a part eligible for installation before
further flight.

(h) Definitions

(1) For the purpose of this AD, an “engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
flanges, except that the separation of engine
flanges solely for the purposes of
transportation of the engine, without
subsequent engine maintenance, does not
constitute an engine shop visit.

(2) For the purpose of this AD, a “part
eligible for installation” is any combustion
case not identified in paragraph (c)(1) of this
AD or a combustion case listed in this AD
that has been inspected and repaired by a
method approved by the Manager, ECO
Branch, FAA.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector

or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Matthew Smith, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7735; fax: 781-238-7199; email:
matthew.c.smith@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) General Electric Company (GE) GE90—
100 Service Bulletin (SB) SB 72—0784 R00,
dated May 4, 2018.

(ii) GE SB GE90-100 S/B 72-0788,
Revision 4, dated July 30, 2018.

(iii) GE SB GE90-100 SB 72—-0793 R00,
dated August 10, 2018.

(3) For service information identified in
this AD, contact General Electric Company,
GE Aviation, 1 Neumann Way, Cincinnati,
OH 45215; telephone 513-552-3272; email:
aviation.fleetsupport@ge.com.

(4) You may view this service information
at FAA, Engine and Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA 01803. For information on the
availability of this material at the FAA, call
781-238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
October 18, 2018.
Karen M. Grant,

Acting Manager, Engine and Propeller
Standards Branch, Aircraft Certification
Service.

[FR Doc. 2018-23468 Filed 10—25-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0406; Product
Identifier 2013-NE-30-AD; Amendment 39—
19457; AD 2018-20-23]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2017-07—
04 for General Electric Company (GE)
GE90-110B1 and GE90-115B turbofan
engines with certain high-pressure
compressor (HPC) rotor stage 2—5 spools
installed. AD 2017-07—-04 required
removing certain HPC rotor stage 2—5
spools from service at times determined
by a drawdown plan. This AD requires
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removing certain HPC rotor stage 2—5
spools from service before reaching the
new reduced life limit and replacing
them with parts eligible for installation.
This AD was prompted by the
publication of a GE service bulletin (SB)
that increases the number of affected
HPC rotor stage 2—5 spools and includes
HPC rotor stage 2—5 spools that were
inadvertently omitted from the
applicability of AD 2017-07—-04. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective November
30, 2018.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 30, 2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of April 21, 2017 (82 FR
16728, April 6, 2017).

ADDRESSES: For service information
identified in this final rule, contact
General Electric Company, 1 Neumann
Way, Room 285, Cincinnati, OH 45215;
phone: 513-552-3272; email: geae.aoc@
ge.com. You may view this service
information at the FAA, Engine and
Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7759. It is also available on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2018-0406.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0406; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations (phone: 800-647-5527) is
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
David Bethka, Aerospace Engineer, ECO
Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781—
238-7129; fax: 781-238-7199; email:
david.bethka@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2017—-07-04,
Amendment 39-18842 (82 FR 16728,
April 6, 2017), (“AD 2017-07—04"). AD
2017-07-04 applied to GE GE90-110B1
and GE90-115B turbofan engines with
certain HPC rotor stage 2—5 spools
installed. The NPRM published in the
Federal Register on June 25, 2018 (83
FR 29474). The NPRM was prompted by
the publication of a GE SB that increases
the number of affected HPC rotor stage
2-5 spools and includes HPC rotor stage
2-5 spools that were inadvertently
omitted from the applicability of AD
2017-07-04. The NPRM proposed to
require removing certain HPC rotor
stage 2—5 spools from service before
reaching the new reduced life limit and
replacing them with parts eligible for
installation. We are issuing this AD to
address the unsafe condition on these
products.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request To List Additional Service
Information in Required Actions

All Nippon Airways (ANA), Azur
Aviation, and Lufthansa Technik AG
(Lufthansa) questioned why HPC rotor
stage 2—5 spools listed in paragraph (c)
of this AD, identified in GE SB GE90—
100 SB 72-0499 RO1, dated February 5,
2014, are not required to be replaced in
paragraph (g) of this AD. Lufthansa
reasoned that GE SB GE90-100 SB 72—
0499 RO1, dated February 5, 2014,
requires replacement of affected spools,
but this AD does not.

We disagree. Based on information
provided by GE, and to the best of our
knowledge, all HPC rotor stage 2—5
spools listed in paragraph 1.A. of GE SB
GE90-100 SB 72—0499 R01, dated
February 5, 2014, have been removed
from service. Because these HPC rotor
stage 2—5 spools have been removed
from service, we did not require their
removal under paragraph (g) of this AD.
This AD, however, includes an
installation prohibition under paragraph
(h) to prevent installation of these HPC
rotor stage 2—5 spools. We did not
change this AD.

Request To Consider a Threshold
Rework Option

FedEx Express (FedEx) requested that
certain HPC rotor stage 2—5 spools be
considered for a potential GE rework
option to extend their life beyond

allowances of this AD, before removal
from service. FedEx reasoned that GE
intends to provide a rework option that
will extend the life of HPC rotor stage
2-5 spools that are removed before
reaching 4,500 cycles. This rework
option could extend the on-wing times
for some engines.

We disagree. While GE intends to
provide a rework option to extend the
life of certain HPC rotor stage 2—5
spools, we do not require compliance
based on information that has not yet
been published. We based the
compliance on the most recently
published service information. This AD
and the associated GE service
information do not allow credit for
rework or life extensions. We did not
change this AD.

Request To Verify Applicability and
Purpose

ANA requested clarification regarding
whether the proposed AD intends to
require removing the following three (3)
HPC rotor stage 2—5 spool
configurations from service at a time
determined by this AD:

(1) HPC rotor stage 2—5 spools that use
the original seal teeth coating. (Known
as Population-1);

(2) HPC rotor stage 2—5 spools that use
the modified seal teeth coating. (Known
as Population-2); and

(3) HPC rotor stage 2—5 spools that use
the modified seal teeth coating without
inner-teeth coating. (Known as
Population-3).

We interpret ANA’s comment as
request to verify if this AD requires
removal of the HPC rotor stage 2—-5
spools identified in GE SB GE90-100 SB
72—0499 RO1, dated February 5, 2014;
GE SB GE90-100 SB 72-0659 R01,
dated February 18, 2016; and GE SB
GE90-100 S/B 72—0714, Revision 01,
dated February 16, 2018. ANA
commented that requirements and
actions in this AD are difficult to
understand.

The purpose of this AD is to remove
the HPC rotor stage 2—5 spools
identified in GE SB GE90-100 SB 72—
0659 RO1, dated February 18, 2016, and
GE SB GE90-100 S/B 72—0714, Revision
01, dated February 16, 2018, from
service, and to prohibit the installation
of those HPC rotor stage 2—5 spools and
the HPC rotor stage 2—5 spools
identified in GE SB GE90-100 SB 72—
0499 R01, dated February 5, 2014.
Paragraphs (c) and (g) of this AD list the
affected part numbers and serial
numbers. We did not change this AD.

Support for the AD

The Air Line Pilots Association,
Boeing Company, and American
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Airlines expressed support for the
NPRM as written.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

We reviewed GE SB GE90-100 SB 72—
0499 RO1, dated February 5, 2014; GE
SB GE90-100 SB 72-0659 R01, dated
February 18, 2016; and GE SB GE90-100
S/B 72-0714, Revision 01, dated
February 16, 2018.

GE SB GE90-100 SB 72-0499 R01
describes procedures for identification
and removal from service of HPC rotor
stage 2—5 spools that use the original
seal tooth coating process. GE SB GE90—
100 SB 72-0659 R01 describes
procedures for identification and
removal from service of HPC rotor stage
2-5 spools that use a modified seal
tooth coating process. GE SB GE90-100

ESTIMATED COSTS

S/B 72—-0714, Revision 01 describes
procedures for identification and
removal from service of HPC rotor stage
2-5 spools that use the modified seal
tooth coating process, without coating
between the seal teeth.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 85
engines installed on airplanes of U.S.
registry.

We estimate the following costs to
comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Paragraph (g)(1) Spools Replacement ........... 0 work-hours x $85 per hour = $0 ................. $229,737 $229,737 $5,054,214
Paragraph (g)(2) Spools Replacement ........... 0 work-hours x $85 per hour = $0 ................. 39,048 39,048 2,460,024

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2017-07-04, Amendment 39-18842 (82
FR 16728, April 6, 2017), and adding
the following new AD:

2018-20-23 General Electric Company:
Amendment 39-19457; Docket No.
FAA-2018-0406; Product Identifier
2013-NE-30-AD.

(a) Effective Date
This AD is effective November 30, 2018.

(b) Affected ADs

This AD replaces AD 2017-07-04,
Amendment 39-18842 (82 FR 16728, April 6,
2017).

(c) Applicability

This AD applies to General Electric
Company (GE) GE90-110B1 and GE90-115B
turbofan engines with HPC rotor stage 2—5
spools, with:

(1) A serial number (S/N) listed in either,
paragraph 4, Appendix A of GE Service
Bulletin (SB) No. GE90-100 SB 72-0499 R01,
dated February 5, 2014; in paragraph 4,
Appendix A of GE SB GE90-100 SB 72-0659
RO1, dated February 18, 2016; or in
paragraph 4, Appendix A, of GE SB GE90-
100 S/B 72—0714, Revision 01, dated
February 16, 2018.

(2) A part number (P/N) 351-103-109-0, P/
N 351-103-110-0, P/N 351-103—-147-0 or P/
N 351-103-152-0, with any S/N.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.
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(e) Unsafe Condition

This AD was prompted by reports of cracks
in HPC rotor stage 2—5 spool aft spacer arms.
We are issuing this AD to prevent failure of
the HPC rotor stage 2—5 spools. The unsafe
condition, if not addressed, could result in
uncontained spool release, damage to the
engine, and damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Remove from service HPC rotor stage 2—
5 spools with S/Ns listed in paragraph 4,
Appendix A, of GE SB GE90-100 SB 72-0659
RO1, dated February 18, 2016, as follows, or
before further flight, whichever occurs later:

(i) For spools with fewer than 4,500 flight
cycles since new (CSN) as of April 21, 2017,
remove before exceeding 5,000 CSN.

(ii) For spools with 4,500 CSN or more but
fewer than 5,200 GSN as of April 21, 2017,
remove within 500 CIS but not to exceed
5,500 CSN.

(iii) For spools with 5,200 CSN or more but
fewer than 5,600 GSN as of April 21, 2017,
remove within 300 CIS but not to exceed
5,800 CSN.

(iv) For spools with 5,600 CSN or more but
fewer than 5,800 GSN as of April 21, 2017,
remove within 200 CIS but not to exceed
5,850 CSN.

(v) For spools with 5,800 CSN or more but
fewer than 6,000 GSN as of April 21, 2017,
remove within 50 CIS but not to exceed 6,000
CSN.

(vi) For spools with 6,000 CSN or more as
of April 21, 2017, remove before the next
flight.

(2) Remove from service HPC rotor stage 2—
5 spools listed in paragraph (c)(2) of this AD
and HPC rotor stage 2—5 spools with S/Ns
listed in paragraph 4, Appendix A, of GE SB
GE90-100 S/B 72—-0714, Revision 01, dated
February 16, 2018, before exceeding 8,200
CSN, or before further flight, whichever
occurs later.

(h) Installation Prohibition

(1) After the effective date of this AD, do
not install or reinstall onto any engine, any
HPC rotor stage 2—5 spool with an S/N listed
in paragraph 4, Appendix A, of GE SB No.
GE90-100 SB 72-0499 R01, dated February
5, 2014, or paragraph 4, Appendix A, of GE
SB GE90-100 SB72-0659 R01, dated
February 18, 2016, that exceeds 5,000 CSN.

(2) After the effective date of this AD, do
not install or reinstall onto any engine, any
HPC rotor stage 2—5 spool listed in paragraph
(c)(2) of this AD, or HPC rotor stage 2—5 spool
with an S/N listed in paragraph 4, Appendix
A, of GE SB GE90-100 S/B 72—0714, Revision
01, dated February 16, 2018, that exceeds
8,200 CSN.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector

or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact David Bethka, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7129; fax: 781-238-7199; email:
david.bethka@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on November 30, 2018.

(i) General Electric Company (GE) Service
Bulletin (SB) GE90-100 SB 72—0499 R01,
dated February 5, 2014.

(ii) GE SB GE90-100 S/B 72-0714,
Revision 01, dated February 16, 2018.

(4) The following service information was
approved for IBR on April 21, 2017 (82 FR
16728, Apl‘il 6, 2017).

(i) GE SB GE90-100 SB 72-0659 R01, dated
February 18, 2016.

(ii) [Reserved.]

(5) For service information identified in
this AD, contact General Electric Company,
1 Neumann Way, Room 285, Cincinnati, OH
45215; phone: 513-552-3272; email:
geae.aoc@ge.com.

(6) You may view this service information
at FAA, Engine and Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA 01803. For information on the
availability of this material at the FAA, call
781-238-7759.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
October 17, 2018.
Karen M. Grant,

Acting Manager, Engine and Propeller
Standards Branch, Aircraft Certification
Service.

[FR Doc. 2018-23466 Filed 10-25-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0094; Airspace
Docket No. 18—-ASW-4]

RIN 2120-AA66
Amendment of Class D Airspace;
Tulsa, OK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class D
airspace designated as an extension at
Tulsa Lloyd Jones Jr. Airport, Tulsa, OK.
This action is a result of an airspace
review caused by the decommissioning
of the Glenpool VHF omnidirectional
range (VOR) navigation aid as part of the
VOR Minimum Operational Newtork
(MON) Program and the cancellation of
the associated instrument procedures.
The geographic coordinates of the
airport are also updated; to coincide
with the FAA’s aeronautical database, as
well as an editorial change removing the
city associated with the airport name in
the airspace legal description. Also, the
outdated term ““Airport/Facility
Directory” is replaced with ““‘Chart
Supplement”.

DATES: Effective 0901 UTC, January 3,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to hitps://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Rebecca Shelby, Federal Aviation
Administration, Operations Support
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Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5857.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies
Class D airspace designated as an
extension at Tulsa Lloyd Jones Jr.
Airport, Tulsa, OK, to support
instrument flight rules operations at this
airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (83 FR 14785; April 6, 2018) for
Docket No. FAA-2018—-0094 to amend
the Class D airspace Designated as an
extension at Tulsa Lloyd Jones Jr.
Airport, Tulsa, OK. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
One comment was received from the
Aircraft Owners and Pilots Association
(AOPA). In their comment, AOPA stated
that the NPRM did not comply with
FAA guidance in FAA Order 7400.2L,
Procedures for Handling Airspace
Matters, because a graphic was not
included in the docket. Additionally,
AOPA encouraged the FAA to follow
their guidance in the Order by making
the action effective date coincidental to
the sectional chart publication date.

The FAA has determined AOPA’s
comments raised no substantive issues
with respect to the proposed changes to
the airspace addressed in the NPRM. To
the extent the FAA failed to follow its
policy guidance reference publishing
graphics in the docket and establishing
the Class D airspace effective date to
match the sectional chart date, we note
the following.

With respect to AOPA’s comment
addressing graphics, FAA Order
7400.2L, paragraph 2—3-3.c. requires the
official docket to include available
graphics. For this airspace action, no
graphics were deemed necessary or
produced in the review or development

of the proposed airspace amendments
noted in the NPRM,; therefore, no
graphics were available to include in the
docket.

Specific to AOPA’s comment
regarding the FAA already creating a
graphical depiction of new or modified
airspace overlaid on a Sectional Chart
for quality assurance purposes, this is
not correct nor required in all cases.
During the airspace reviews, airspace
graphics may be created, if deemed
necessary, to determine if there are any
terrain issues, or if cases are considered
complex. However, in many cases when
developing an airspace amendment
proposal, a graphic is not required. It
was unclear if the graphic AOPA argued
was already created with a sectional
chart background was actually the
airspace graphic created by the
Aeronautical Informational Services
office in preparation of publishing the
sectional charts. However, that graphic
is normally created after the rulemaking
determination is published.

With respect to AOPA’s comment
addressing effective dates, FAA Order
7400.2L, paragraph 2—3-7.a.4. states
that, to the extent practicable, Class D
airspace area and restricted area rules
should become effective on a sectional
chart date and that consideration should
be given to selecting a sectional chart
date that matches a 56-day en route
chart cycle date. The FAA does consider
publishing Class D airspace amendment
effective dates to coincide with the
publication of sectional charts, to the
extent practicable; however, this
consideration is accomplished after the
NPRM comment period ends in the final
rule. Substantive comments received to
NPRMs, flight safety concerns,
management of IFR operations at
affected airports, and immediacy of
required proposed airspace amendments
are some of the factors that must be
taken into consideration when selecting
the appropriate effective date. After
considering all factors, the FAA may
determine that selecting an effective
date that conforms to a 56-day en route
chart cycle date that is not coincidental
to sectional chart dates is better for the
National Airspace System and its users
than awaiting the next sectional chart
date.

Class D airspace designations are
published in paragraphs 5000 of FAA
Order 7400.11C, dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
71.1. The Class D airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES
section of this document. FAA Order
7400.11C lists Class A, B, G, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
modifies Class D airspace extending
upward from the surface to and
including 3,100 feet MSL, within a 4-
mile radius of Richard Lloyd Jones Jr.
Airport, and within 1 mile each side of
the 190° radial from the airport RWY
01L-LOC extending from the 4-mile
radius to 4.1 miles south of the airport
(reduced from 1.3 miles each side of the
350° radial of the Glenpool VOR
extending from the 4-mile radius to 4.7
miles south of the airport). This action
is necessary due to the
decommissioning of the Glenpool VOR
as part of the VOR MON Program and
cancellation of the associated
instrument approach.

The geographic coordinates of the
airport are also updated to coincide
with the FAA’s aeronautical database.
Additionally, this action makes an
editorial change to the Class D airspace
legal description replacing “Airport/
Facility Directory” with “Chart
Supplement.”

Also, an editorial change will be made
removing the airport name from the
airspace designation, and removing the
word “Tulsa” from the airport name, to
comply with a change to FAA Order
7400.2L, Procedures for Handling
Airspace Matters.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
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procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASW OK D Tulsa, OK [Amended]

Richard Lloyd Jones Jr., OK

(Lat. 36°02°22” N, long. 95°59'05” W)

That airspace extending upward from the
surface to and including 3,100 feet MSL
within a 4-mile radius of Richard Lloyd Jones
Jr. Airport, and within 1 mile each side of the
190° bearing from the Richard Lloyd Jones Jr.
Airport RWY 01L-LOC from the 4 mile
radius to 4.1 miles south of the airport,
excluding that airspace within the Tulsa
International Airport, OK, Class C airspace
area. This Class D airspace is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Chart Supplement.

Issued in Fort Worth, Texas, on October 18,
2018.

Walter Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2018-23401 Filed 10-25-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2018-0468; Airspace
Docket No. 18—AEA-13]

RIN 2120-AA66
Amendment of Class E Airspace;
Cambridge, MD

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet or more above the surface at
Cambridge-Dorchester Regional Airport,
Cambridge, MD, to accommodate
airspace reconfiguration due to the
decommissioning of the Cambridge non-
directional radio beacon and
cancellation of the NDB approach.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations at this
airport. This action also corrects the
region identifier in the description
header, and updates the airport name
and geographic coordinates.
DATES: Effective 0901 UTC, January 3,
2019. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.
ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is

published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace at Cambridge-
Dorchester Regional Airport, Cambridge,
MD, to support standard instrument
approach procedures for IFR operations
in the area.

History

The FAA published a notice of
proposed rulemaking (NPRM) in the
Federal Register (83 FR 38098, August
3, 2018) for Docket No. FAA—2018-0468
to amend Class E airspace extending
upward from 700 feet or more above the
surface at Cambridge-Dorchester
Regional Airport, Cambridge, MD.

Subsequent to publication, the FAA
found that the airspace designation
header was incorrect, and is corrected in
this rule.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in Paragraph 6005, of FAA
Order 7400.11C, dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
71.1. The E airspace designations listed
in this document will be published
subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
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available as listed in the ADDRESSES
section of this document. FAA Order
7400.11C lists Class A, B, C,D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) amends
part 71 by amending Class E airspace
extending upward from 700 feet or more
above the surface at Cambridge-
Dorchester Regional Airport to within a
6.6-mile radius (increased from a 6.4-
mile radius) of the airport due to the
decommissioning of the Cambridge
NDB, and cancellation of the NDB
approach. The airspace redesign
enhances the safety and management of
IFR operations at the airport. The
geographic coordinates of the airport
also are adjusted to coincide with the
FAA’s aeronautical database, and the
airport name is updated to Cambridge-
Dorchester Regional Airport, (formerly
Cambridge-Dorchester Airport).

Finally, the region identifier in the
designation header is corrected to
“AEA” from “ANE”.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEAMEE5 Cambridge, MD [Amended]
Cambridge-Dorchester Regional Airport, MD

(Lat. 38°32"22” N, long. 76°01'49” W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Cambridge-Dorchester Regional
Airport.

Issued in College Park, Georgia, on October
18, 2018.

Debra Hogan,

Acting Manager, Operations Supports Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2018-23403 Filed 10-25-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-9442; Airspace
Docket No. 16—AS0O-15]

RIN 2120-AA66
Establishment of Class E Airspace;
Crystal Springs, MS

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface at Copiah County

Airport, Crystal Springs, MS, to
accommodate new area navigation
(RNAV) global positioning system (GPS)
standard instrument approach
procedures serving the airport.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations at this
airport.

DATES: Effective 0901 UTC, January 3,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air _traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
Class E airspace extending upward from
700 feet above the surface at Copiah
County Airport, Crystal Springs, MS, to


https://www.archives.gov/federal-register/cfr/ibr-locations.html
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support standard instrument approach
procedures for IFR operations at this
airport.

History

The FAA published a notice of
proposed rulemaking (NPRM in the
Federal Register (83 FR 36482, July 30,
2018) for Docket No. FAA—2016—-9442 to
establish Class E surface area airspace at
Copiah County Airport, Crystal Springs,
MS.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.11C dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018. FAA Order
7400.11C is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11C lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface
within a 7-mile radius of Copiah County
Airport, Crystal Springs, MS, providing
the controlled airspace required to
support the new RNAV (GPS) standard
instrument approach procedures for IFR
operations at the airport.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a

routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, effective
September 15, 2018, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASOMS E5 Crystal Springs, MS [New]
Copiah County Airport, MS

(Lat. 31°54’09” N, long. 90°22°00” W)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Copiah County Airport.

Issued in College Park, Georgia, on October
18, 2018.
Debra L. Hogan,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2018-23402 Filed 10-25-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0369; Airspace
Docket No. 18-AS0-8]

RIN 2120-AA66

Amendment of Class E Airspace,
Augusta, GA, and Establishment of
Class E Airspace, Waynesboro, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet above the surface in Augusta, GA,
by recognizing the name change of
Augusta Regional Airport at Bush Field
(formerly Augusta Regional at Bush
Field Airport); removing Burke County
Airport and Millen Airport from the
airspace designation and establishing
these two airports under Waynesboro,
GA, designation; and updating the
geographic coordinates of Daniel Field,
Augusta, GA, and Millen Airport,
Waynesboro, GA. This action
accommodates airspace reconfiguration
due to the decommissioning of the
Millen non-directional radio beacon
(NDB) and cancellation of the NDB
approach at Millen Airport. Controlled
airspace is necessary for the safety and
management of instrument flight rules
(IFR) operations at these airports.

DATES: Effective 0901 UTC, January 3,
2019. The Director of the Federal
Register approves this incorporation by
reference action under title 1 Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to hitps://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
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published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: ]Ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace, at Augusta, GA, and
establishes Class E airspace at
Waynesboro, GA, to support airspace
reconfiguration due to the
decommissioning of the Millen non-
directional radio beacon (NDB) and
cancellation of the NDB approach at
Millen Airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (83 FR 39384, August 9, 2018)
for Docket No. FAA-2018-0369 to
amend Class E airspace area extending
upward from 700 feet or more above the
surface, and establish Class E airspace
area extending upward from 700 feet or
more above the surface at Burke County
Airport and Millen Airport,
Waynesboro, GA as the Millen NDB has
been decommissioned and the NDB
approach cancelled.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.11C dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES
section of this document. FAA Order
7400.11C lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) amends
part 71 by amending Class E airspace
extending upward from 700 feet above
the surface in Augusta, GA, by
recognizing the name change of Augusta
Regional Airport at Bush Field (formerly
Augusta Regional at Bush Field
Airport); removing Burke County
Airport and Millen Airport from the
airspace designation and establishing
these two airports under Waynesboro,
GA, designation due to the cancellation
of the Millen NDB and cancellation of
the associated approach; and updating
the geographic coordinates of Daniel
Field, Augusta, GA, to be in concert
with the FAA’s aeronautical database.

Class E airspace extending upward
from 700 feet above the surface is
established at Burke County Airport,
Waynesboro, GA, within a 6.7-mile
(increased from a 6.6-mile) radius of the
airport.

Class E airspace extending upward
from 700 feet above the surface is
established at Millen airport within a
7.4-mile (increased from a 7.3-mile)
radius of the airport. The geographic
coordinates are adjusted to be in concert
with the FAA’s aeronautical database.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO GA E5 Augusta, GA [Amended]

Augusta Regional Airport at Bush Field, GA

(Lat. 33°22"12” N, long. 81°57’52” W)
Daniel Field

(Lat. 33°28’00” N, long. 82°0222” W)
Emory NDB

(Lat. 33°27°46” N, long. 81°59'49” W)

That airspace extending upward from 700
feet above the surface within an 8.6-mile
radius of Augusta Regional Airport at Bush
Field, and within 3.2 miles either side of the
168° bearing from the airport extending from
the 8.6-mile radius to 12.5 miles south of the
airport, and within a 7-mile radius of Daniel
Field, and within 8 miles west and 4 miles
east of the 349° bearing from the Emory NDB
extending from the 7-mile radius to 16 miles
north of the Emory NDB.

ASO GA E5 Waynesboro, GA [New]
Burke County Airport, GA

(Lat. 33°02°29” N, long. 82°00"10” W)
Millen Airport
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(Lat. 32°53’35” N, long. 81°57’55” W)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Burke County Airport, and within
a 7.4-mile radius of Millen Airport.

Issued in College Park, Georgia, on October
17, 2018.
Ken Brissenden,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2018-23399 Filed 10-25-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No.: FAA-2018-0927; Amdt. No.
91-353]

RIN 2120-AL06

Prohibition Against Certain Flights in
the Baghdad Flight Information Region
(FIR) (ORBB)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This action reissues, with
modifications to reflect changed
conditions in Iraq, the Special Federal
Aviation Regulation (SFAR) that
prohibits certain flights in the Baghdad
Flight Information Region (FIR) (ORBB)
by all: U.S. air carriers; U.S. commercial
operators; persons exercising the
privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and operators of
U.S.-registered civil aircraft, except
where the operator of such aircraft is a
foreign air carrier.

DATES: This final rule is effective on
October 26, 2018.

FOR FURTHER INFORMATION CONTACT:
Michael Filippell, Air Transportation
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone (202) 267—-8166;
email michael.e.filippell@faa.gov.
SUPPLEMENTARY INFORMATION:

1. Executive Summary

This action reissues, with
modifications to address changed
conditions in Iraq, Special Federal
Aviation Regulation (SFAR) No. 77,
§91.1605, which prohibits certain flight
operations in the Baghdad FIR (ORBB)
by all: U.S. air carriers; U.S. commercial
operators; persons exercising the

privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and operators of
U.S.-registered civil aircraft, except
where the operator of such aircraft is a
foreign air carrier. The reissued rule
prohibits operations in the Baghdad FIR
(ORBB) below Flight Level (FL) 260,
except operations necessary to climb out
of, or descend into, the Kuwait FIR
(OKAC), subject to the approval of, and
in accordance with the conditions
established by, the appropriate
authorities of Iraq.

Conditions in Iraq have improved
since action was last taken on SFAR No.
77, §91.1605 by the FAA in May 2015,
which expired on May 11, 2017.* The
coalition of Iraqi security forces, allied
nations, and supporting militia elements
has successfully reduced the area under
Islamic State of Iraq and Ash-Sham
(ISIS) control. In addition, the
operational anti-aircraft-capable
weapons possessed by ISIS or other
anti-U.S. extremist/militant elements
are altitude-limited and would not pose
a risk to U.S. civil aviation overflights
at or above FL 260, provided that the
flights remain clear of areas where
fighting is likely to occur or re-emerge.
The appropriate authorities of Iraq have
taken steps to prohibit civil aviation
operations at or above FL 260 in such
areas. Therefore, on December 9, 2017,
the FAA issued KICZ NOTAM A0025/
17, amending its prohibition on U.S.
civil aviation operations in the Baghdad
FIR (ORBB) to allow overflights at or
above FL 260.

There continues to be an unacceptable
level of risk to U.S. civil aviation
operations in the Baghdad FIR (ORBB)
at altitudes below FL 260, as described
in this rule, resulting from the potential
for fighting in certain areas of Iraq and
ongoing concerns about the extremist/
militant threat to U.S. civil aviation
throughout Iraq. With limited
exceptions described in this final rule,
U.S. civil aviation operations in the
Baghdad FIR (ORBB) at altitudes below
FL 260 remain prohibited consistent
with KICZ NOTAM A0025/17.
Consequently, the FAA is reissuing the
modified SFAR to remain in effect until
October 26, 2018. The FAA finds this
action necessary due to continued
hazards to U.S. civil aviation operations
in the Baghdad FIR (ORBB) at altitudes
below FL 260.

1Due to continuing hazards and to avoid
interruption of the flight prohibition, the FAA
issued KICZ NOTAM A0010/17 under the
Administrator’s emergency authority (49 U.S.C.
46105(c)) to temporarily continue the SFAR flight
prohibition until a final rule became effective.

II. Legal Authority and Good Cause

A. Legal Authority

The FAA is responsible for the safety
of flight in the U.S. and for the safety
of U.S. civil operators, U.S.-registered
civil aircraft, and U.S.-certificated
airmen throughout the world. The FAA
Administrator’s authority to issue rules
on aviation safety is found in title 49,
U.S. Code, Subtitle I, sections 106(f) and
(g). Subtitle VII of title 49, Aviation
Programs, describes in more detail the
scope of the agency’s authority. Section
40101(d)(1) provides that the
Administrator shall consider in the
public interest, among other matters,
assigning, maintaining, and enhancing
safety and security as the highest
priorities in air commerce. Section
40105(b)(1)(A) requires the
Administrator to exercise his authority
consistently with the obligations of the
U.S. Government under international
agreements.

This rulemaking is promulgated
under the authority described in title 49,
U.S. Code, subtitle VII, Part A, subpart
III, section 44701, General requirements.
Under that section, the FAA is charged
broadly with promoting safe flight of
civil aircraft in air commerce by
prescribing, among other things,
regulations and minimum standards for
practices, methods, and procedures that
the Administrator finds necessary for
safety in air commerce and national
security.

This regulation is within the scope of
FAA’s authority, because it prohibits the
persons described in paragraph (a) of
SFAR No. 77, §91.1605, from
conducting flight operations in the
Baghdad FIR (ORBB) at altitudes below
FL 260, with limited exceptions, due to
the continued hazards to the safety of
U.S. civil flight operations, as described
in the preamble to this final rule.

The FAA also finds that this action is
fully consistent with the obligations
under 49 U.S.C. 40105(b)(1)(A) to
ensure that the FAA exercises its duties
consistently with the obligations of the
United States under international
agreements.

B. Good Cause for Inmediate Adoption

Section 553(b)(3)(B) of title 5 of the
United States Code (5 U.S.C.) authorizes
agencies to dispense with notice and
comment procedures for rules when the
agency for “good cause” finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Section 553(d) also authorizes
agencies to forgo the delay in the
effective date of the final rule for good
cause found and published with the
rule. In this instance, the FAA finds
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good cause to forgo notice and comment
because notice and comment would be
impracticable and contrary to the public
interest. The FAA has identified an
immediate need to address the
continued hazardous situation for U.S.
civil aviation that exists in the Baghdad
FIR (ORBB) at altitudes below FL 260
due to the potential for fighting in
certain areas of Iraq and ongoing
concerns about the extremist/militant
threat to U.S. civil aviation throughout
Iraq. These hazards are further
described in the preamble to this rule.
To the extent that the rule is based upon
classified information, such information
is not permitted to be shared with the
general public. Also, threats to U.S. civil
aviation and intelligence regarding these
threats are fluid. As a result, the
agency’s original proposal could become
unsuitable for minimizing the hazards
to U.S. civil aviation in the affected
airspace during or after the notice and
comment process.

Additionally, it is contrary to the
public interest to delay the effective
date of this SFAR. This action reissues
SFAR No. 77, § 91.1605, with
appropriate modifications, to codify the
provisions of the FAA’s December 9,
2017, NOTAM, which will reduce the
potential for confusion over whether
certain overflights of Iraq by U.S.
operators and airmen are permitted.

For these reasons, the FAA finds good
cause to forgo notice and comment and
any delay in the effective date for this
rule.

III. Background

On October 9, 1996, the FAA issued
SFAR No. 77 to prohibit flight
operations over or within the territory of
Iraq by any U.S. air carrier or
commercial operator; by any person
exercising the privileges of an airman
certificate issued by the FAA, except
persons operating U.S.-registered
aircraft for a foreign air carrier; or by
any person operating an aircraft
registered in the U.S., unless the
operator of such aircraft was a foreign
air carrier. The FAA extended and
amended SFAR No. 77 several times to
respond to evolving circumstances and
their corresponding hazards to U.S. civil
operations.2 Most recently, on May 11,
2015, the FAA published a final rule
amending SFAR No. 77, § 91.1605, to
prohibit U.S. civil aviation operations in
the Baghdad FIR (ORBB) at all altitudes
due to the hazardous situation created
by armed conflict, which formalized a
flight prohibition NOTAM issued under

261 FR 54020. For a more comprehensive history
of SFAR 77, § 91.1605, see the final rule published
on May 11, 2015. 80 FR 26822, 26823—-26824.

the Administrator’s emergency
authority. 80 FR 26822. SFAR No. 77,
§91.1605, expired on May 11, 2017. On
May 10, 2017, the FAA issued KICZ
NOTAM A0010/17 under the
Administrator’s safety and emergency
authority (49 U.S.C. 40113(a) and
46105(c), respectively) to continue the
prohibition of certain flight operations
in the Baghdad FIR (ORBB) without
interruption due to the continuing
hazards to U.S. civil aviation operations.

The FAA continued to monitor
developments in Iraq relevant to the
safety of U.S. civil aviation after issuing
its May 10, 2017, NOTAM. The FAA
assessed that conditions in Iraq had
improved, as the coalition of Iraqi
security forces, allied nations, and
supporting militia elements had
successfully reduced the area under ISIS
control. In addition, the FAA assessed
that the operational anti-aircraft-capable
weapons possessed by ISIS or other
anti-U.S. extremist/militant elements
did not pose a risk to U.S. civil aviation
overflights at or above FL 260, provided
that the flights remain clear of areas
where fighting is likely to occur or re-
emerge. The appropriate authorities of
Iraq had taken steps to prohibit civil
aviation operations at or above FL 260
in such areas. As a result, the FAA
determined that the risk to U.S. civil
aviation at or above FL 260 in the
Baghdad FIR (ORBB) had been
sufficiently reduced to allow U.S. civil
aviation overflights at or above FL 260
to resume. The FAA also determined
that it was safe to allow limited
operations below FL 260 when
necessary due to climb performance.

On December 9, 2017, the FAA issued
a revised flight prohibition NOTAM
prohibiting U.S. civil operations within
the Baghdad FIR (ORBB) below FL 260
and thus permitting overflights above
FL 260. The NOTAM permitted, by
exception, U.S. civil operations
departing from countries adjacent to
Iraq to operate at altitudes below FL 260
in the Baghdad FIR (ORBB) to the extent
necessary to permit a climb to or above
FL 260, if the climb performance of the
aircraft does not permit it to attain FL
260 prior to entering the Baghdad FIR
(ORBB), subject to the approval of, and
in accordance with the conditions
established by, the appropriate
authorities of Iraq. This change
permitted U.S. operators to conduct
limited overflights of Iraq, potentially
saving travel time and operational costs
associated with alternate, less direct
routes in a region constrained by
multiple SFARs prohibiting operations.

IV. Discussion of the Final Rule

The FAA continues to assess the
situation in the Baghdad FIR (ORBB) as
being hazardous for U.S. civil aviation
at altitudes below FL 260, subject to the
limited exceptions described in this
final rule. The risk to U.S. civil aviation
originates from the potential for fighting
in certain areas of northern and western
Iraq between the Islamic State of Iraq
and ash-Sham (ISIS), other extremist/
militant elements, Iraqi security forces
and other elements. ISIS and other
extremist/militant elements are known
to possess a variety of anti-aircraft-
capable weapons, including man-
portable air defense systems, and have
fired on military aircraft during combat
operations in Iraq. This presents a
continued risk of anti-aircraft fire to
civil aircraft, particularly in areas where
fighting may occur. There is also a risk
of potential hostile activity by ISIS
elements or other anti-U.S. militants/
extremists elsewhere in Iraq.

The FAA assesses that the risk to U.S.
civil aviation operating in the Baghdad
FIR (ORBB) over southeastern Iraq has
been sufficiently reduced to allow
flights to operate at altitudes below FL
260 to the extent necessary to climb-out
from or descend into the Kuwait FIR
(OKAQ). Southeastern Iraq has a lower
concentration of ISIS-affiliated and
other anti-U.S. extremists/militants, and
is at lower risk for fighting to occur,
than other parts of Iraq. The terrain in
southeastern Iraq is of very low
elevation, low enough to provide a
reasonable buffer against the remaining
risk from anti-aircraft-capable weapons
fired from the surface. Additionally,
aircraft climbing out of Kuwait are only
exposed to any of the remaining risks to
operations in the Baghdad FIR (ORBB)
at altitudes below FL 260 for the limited
time necessary to climb to FL 260, in
accordance with Iraqi air traffic control
instructions. Similarly, aircraft
descending toward Kuwait below FL
260, in accordance with Iraqi air traffic
control instructions, are also exposed to
such risks for only a limited period of
time.

Finally, the routine and expected
procedures for hand-offs between Iraqi
air traffic control and Kuwaiti air traffic
control require operators to cross the
Iraq-Kuwait border below FL 260. The
FAA has determined that the safety
risks of potential traffic conflicts
associated with continuing to require
U.S. operators and airmen to fly
different profiles than those normally
flown by civil air traffic in this very
busy airspace outweigh the previously
described residual risks to U.S. civil
aviation operating over southeastern
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Iraq from potential fighting and anti-
U.S. militant/extremist activity.

Upon further examination of the risks
to U.S. civil aviation in other areas of
Iraq, the FAA has determined that the
remaining risks to U.S. civil aviation
climbing out of or descending into the
other countries that border Iraq have not
been sufficiently reduced to permit
operations below FL 260. Therefore,
while KICZ NOTAM A0025/17 had
permitted flights departing from
countries adjacent to Iraq to operate at
altitudes below FL 260 in the Baghdad
FIR (ORBB) to the extent necessary to
permit a climb to or above FL 260,
under certain circumstances, this rule
does not permit such climbouts. The
reasons for not extending climbout relief
from the other bordering FIRs are
discussed in the following paragraphs.
Nevertheless, the FAA has determined
there are no operational impacts caused
by this change. Available information
indicates U.S. operators have not relied
upon the NOTAM’s exception to
transition from neighboring FIRs, other
than Kuwait, at altitudes below FL 260.

Iraq shares most of its western border
with Syria. The FAA currently prohibits
U.S. civil aviation operations in the
Damascus FIR (OSTT) at all altitudes,
including the entire country of Syria,
due to the presence of anti-aircraft
weapons controlled by non-state actors,
threats made by extremist groups, de-
confliction concerns, and ongoing
fighting. In addition, the Iraqi border
region adjacent to Syria is susceptible to
extremist/militant cross-border activity
that poses a risk to U.S. civil aviation
operating below FL 260 within the
Baghdad FIR (ORBB). Areas of western
and southwestern Iraq near its borders
with Jordan and Saudi Arabia have a
higher concentration of ISIS-affiliated
and other anti-U.S. extremists/militants
than southeastern Iraq. The presence of,
or potential for, extremist/militant
activity within Iraq near its borders with
Jordan and Saudi Arabia poses a greater
risk to U.S. civil aviation operating
below FL 260 inside the Baghdad FIR
(ORBB) than that which exists for U.S.
civil aviation operating below FL 260 in
the Baghdad FIR (ORBB) near Iraq’s
border with Kuwait.

Iraq shares most of its eastern border
with Iran. In the region of Iraq bordering
Iran, there is a risk to U.S. civil aviation
operating in the Baghdad FIR (ORBB)
below FL 260 from potential cross-
border extremist/militant activity and
inadequate de-confliction of civil and
military flights. The Irag-Iran border
region also has areas of high elevation
terrain, in comparison to Iraq’s border
region with Kuwait, which could expose
U.S. civil aviation operating below FL

260 over such terrain to greater risk
from possible ground-based anti-aircraft
weapons in comparison to Iraq’s border
region with Kuwait.

Iraq borders Turkey to the north.
There is a potential for a residual ISIS
presence, other extremist/militant
activity, and associated counter-
terrorism operations in the Iraq-Turkey
border region. This activity poses a risk
to U.S. civil aviation operating below FL
260 in the Baghdad FIR (ORBB),
particularly due to the higher elevation
terrain in this region, which could
expose U.S. civil aviation, operating
below FL 260 over such terrain, to
greater risk from ground-based anti-
aircraft weapons in comparison to Iraq’s
border region with Kuwait. The FAA
does not believe that there are
countervailing aviation safety
considerations, such as the air traffic
control considerations relative to
Kuwait, of sufficient magnitude to
outweigh these risks.

Therefore, as a result of the significant
continuing risk to the safety of U.S. civil
aviation in the Baghdad FIR (ORBB) at
altitudes below FL 260, the FAA
reissues SFAR No. 77, § 91.1605, with
an expiration date of October 26, 2020,
to maintain the prohibition on flight
operations at altitudes below FL 260,
with certain limited exceptions
described in the rule. This prohibition
applies to all: U.S. air carriers; U.S.
commercial operators; persons
exercising the privileges of an airman
certificate issued by the FAA, except
when such persons are operating U.S.-
registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except where the operator
of such aircraft is a foreign air carrier.
The reissued SFAR No. 77, §91.1605,
permits those subject to the rule to
operate at altitudes below FL 260 to the
extent necessary to climb out of, or
descend into, the Kuwait FIR (OKAC),
subject to the approval of, and in
accordance with the conditions
established by, the appropriate
authorities of Iraq. While the FAA’s
flight prohibition does not apply to
foreign air carriers, DOT codeshare
authorizations prohibit foreign air
carriers from carrying a U.S. codeshare
partner’s code on a flight segment that
operates in airspace for which the FAA
has issued a flight prohibition.

The FAA will continue to actively
monitor the situation and evaluate the
extent to which U.S. civil operators and
airmen may be able to operate safely in
the Baghdad FIR (ORBB) at altitudes
below FL 260 in the future. Further
amendments to SFAR No. 77, §91.1605,
may be appropriate if the risk to
aviation safety and security changes.

The FAA may amend or rescind SFAR
No. 77, §91.1605, as necessary, prior to
its expiration date.

V. Approval Process Based on a
Request From a Department, Agency, or
Instrumentality of the United States
Government

If a department, agency, or
instrumentality of the U.S. Government
determines that it has a critical need to
engage any person covered under SFAR
No. 77, § 91.1605, including a U.S. air
carrier or commercial operator, to
conduct a charter to transport civilian or
military passengers or cargo, or other
operations, in the Baghdad FIR (ORBB)
at altitudes below FL 260, that
department, agency, or instrumentality
may request that the FAA approve
persons covered under SFAR No. 77,
§91.1605(a), to conduct such
operations.

An approval request must be made
directly by the requesting department,
agency, or instrumentality of the U.S.
Government to the FAA’s Associate
Administrator for Aviation Safety in a
letter signed by an appropriate senior
official of the requesting department,
agency, or instrumentality. The FAA
will not accept or consider requests for
approval submitted by anyone other
than the requesting department, agency,
or instrumentality. In addition, the
senior official signing the letter
requesting FAA approval on behalf of
the requesting department, agency, or
instrumentality must be sufficiently
positioned within the organization to
demonstrate that the senior leadership
of the requesting department, agency, or
instrumentality supports the request for
approval and is committed to taking all
necessary steps to minimize operational
risks to the proposed flights. The senior
official must also be in a position to: (1)
Attest to the accuracy of all
representations made to the FAA in the
request for approval and (2) ensure that
any support from the requesting U.S.
Government department, agency, or
instrumentality described in the request
for approval is in fact brought to bear
and is maintained over time. Unless
justified by exigent circumstances,
requests for approval must be submitted
to the FAA no less than 30 calendar
days before the date on which the
requesting department, agency, or
instrumentality intends to commence
the proposed operations.

The letter must be sent by the
requesting department, agency, or
instrumentality to the Associate
Administrator for Aviation Safety,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591. Electronic submissions are
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acceptable, and the requesting entity
may request that the FAA notify it
electronically as to whether the
approval request is granted. If a
requestor wishes to make an electronic
submission to the FAA, the requestor
should contact the Air Transportation
Division, Flight Standards Service, at
(202) 267-8166 to obtain the
appropriate email address. A single
letter may request approval from the
FAA for multiple persons covered under
SFAR No. 77, §91.1605, and/or for
multiple flight operations. To the extent
known, the letter must identify the
person(s) covered under the SFAR on
whose behalf the U.S. Government
department, agency, or instrumentality
is seeking FAA approval, and it must
describe—

e The proposed operation(s),
including the nature of the mission
being supported;

e The service to be provided by the
person(s) covered by the SFAR;

e To the extent known, the specific
locations in the Baghdad FIR (ORBB) at
altitudes below FL 260 where the
proposed operation(s) will be
conducted, including, but not limited
to, the flight path and altitude of the
aircraft while it is operating in the
Baghdad FIR (ORBB) at altitudes below
FL 260 and the airports, airfields and/
or landing zones at which the aircraft
will take-off and land; and

e The method by which the
department, agency, or instrumentality
will provide, or how the operator will
otherwise obtain, current threat
information and an explanation of how
the operator will integrate this
information into all phases of the
proposed operations (i.e., the pre-
mission planning and briefing, in-flight,
and post-flight phases).

The request for approval must also
include a list of operators with whom
the U.S. Government department,
agency, or instrumentality requesting
FAA approval has a current contract(s),
grant(s), or cooperative agreement(s) (or
with whom its prime contractor has a
subcontract(s)) for specific flight
operations in the Baghdad FIR (ORBB)
at altitudes below FL 260. Additional
operators may be identified to the FAA
at any time after the FAA approval is
issued. However, all additional
operators must be identified to, and
obtain an Operations Specification
(OpSpec) or Letter of Authorization
(LOA), as appropriate, from the FAA for
operations in the Baghdad FIR (ORBB)
at altitudes below FL 260, before such
operators commence such operations.
The approval conditions discussed
below apply to any such additional
operators. Updated lists should be sent

to the email address to be obtained from
the Air Transportation Division by
calling (202) 267-8166.

If an approval request includes
classified information, requestors may
contact Aviation Safety Inspector
Michael Filippell for instructions on
submitting it to the FAA. His contact
information is listed in the FOR FURTHER
INFORMATION CONTACT section of this
final rule.

FAA approval of an operation under
SFAR No. 77, §91.1605, does not relieve
persons subject to this SFAR of their
responsibility to comply with all other
applicable FAA rules and regulations.
Operators of civil aircraft must also
comply with the conditions of their
certificate, OpSpecs, and LOAs, as
applicable. Operators must further
comply with all rules and regulations of
other U.S. Government departments and
agencies that may apply to the proposed
operations, including, but not limited
to, the regulations issued by the
Transportation Security Administration.

Approval Conditions

If the FAA approves the request, the
FAA’s Aviation Safety Organization will
send an approval letter to the requesting
department, agency, or instrumentality
informing it that the FAA’s approval is
subject to all of the following
conditions:

(1) The approval will stipulate those
procedures and conditions that limit, to
the greatest degree possible, the risk to
the operator, while still allowing the
operator to achieve its operational
objectives.

(2) Before any approval takes effect,
the operator must submit to the FAA:

(a) A written release of the U.S.
Government from all damages, claims,
and liabilities, including without
limitation legal fees and expenses,
relating to any event arising out of or
related to the approved operations in
the Baghdad FIR (ORBB) at altitudes
below FL 260; and

(b) The operator’s agreement to
indemnify the U.S. Government with
respect to any and all third-party
damages, claims, and liabilities,
including without limitation legal fees
and expenses, relating to any event
arising out of or related to the approved
operations in the Baghdad FIR (ORBB)
at altitudes below FL 260.

(3) Other conditions that the FAA
may specify, including those that may
be imposed in OpSpecs or LOAs, as
applicable.

The release and agreement to
indemnify do not preclude an operator
from raising a claim under an applicable
non-premium war risk insurance policy

issued by the FAA under chapter 443 of
title 49, U.S. Code.

If the FAA approves the proposed
operation(s), the FAA will issue an
OpSpec or an LOA, as applicable, to the
operator(s) identified in the original
request authorizing them to conduct the
approved operation(s), and will notify
the department, agency, or
instrumentality that requested the
FAA’s approval of any additional
conditions beyond those contained in
the approval letter.

VI. Requests for Exemption

Any operations not conducted under
an approval issued by the FAA through
the approval process set forth
previously must be conducted under an
exemption from SFAR No. 77,
§91.1605. A petition for an exemption
must comply with 14 CFR part 11 and
requires exceptional circumstances
beyond those contemplated by the
approval process set forth in the
previous section. In addition to the
information required by 14 CFR 11.81,
at a minimum, the requestor must
describe in its submission to the FAA—

e The proposed operation(s),
including the nature of the operation;

e The service to be provided by the
person(s) covered by the SFAR;

¢ The specific locations in the
Baghdad FIR (ORBB) at altitudes below
FL 260 where the proposed operation(s)
will be conducted, including, but not
limited to, the flight path and altitude
of the aircraft while it is operating in the
Baghdad FIR (ORBB) at altitudes below
FL 260 and the airports, airfields and/
or landing zones at which the aircraft
will take-off and land;

e The method by which the operator
will obtain current threat information,
and an explanation of how the operator
will integrate this information into all
phases of its proposed operations (i.e.,
the pre-mission planning and briefing,
in-flight, and post-flight phases); and

e The plans and procedures that the
operator will use to minimize the risks,
identified in the preamble, to the
proposed operations, so that granting
the exemption would not adversely
affect safety or would provide a level of
safety at least equal to that provided by
this SFAR. The FAA has found
comprehensive, organized plans and
procedures of this nature to be helpful
in facilitating the agency’s safety
evaluation of petitions for exemption
from flight prohibition SFARs.

Additionally, the release and
agreement to indemnify, as referred to
previously, are required as a condition
of any exemption that may be issued
under SFAR No. 77, §91.1605.
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The FAA recognizes that operations
that may be affected by SFAR No. 77,
§91.1605, may be planned for the
governments of other countries with the
support of the U.S. Government. While
these operations will not be permitted
through the approval process, the FAA
will consider exemption requests for
such operations on an expedited basis
and prior to any private exemption
requests.

VII. Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Orders 12866 and 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
areasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354),
as codified in 5 U.S.C. 603 et seq.,
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act of 1979 (Pub. L. 96-39),
19 U.S.C. Chapter 13, prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Agreements Act requires agencies to
consider international standards and,
where appropriate, that they be the basis
of U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), as codified in 2 U.S.C. Chapter
25, requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

In conducting these analyses, the FAA
has determined that this final rule has
benefits that justify its costs and is a
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866, because it raises novel
policy issues contemplated under that
Executive Order. As notice and
comment under 5 U.S.C. 553 are not
required for this final rule, the
regulatory flexibility analyses described
in 5 U.S.C. 603 and 604 regarding
impacts on small entities are not
required. This rule will not create
unnecessary obstacles to the foreign
commerce of the United States, and will
not impose an unfunded mandate on
State, local, or tribal governments, or on

the private sector, by exceeding the
threshold identified previously.

A. Regulatory Evaluation

Due to a reduction in the level of risk
to U.S. civil aviation operations in the
Baghdad FIR (ORBB) at or above FL 260,
the FAA’s December 9, 2017, NOTAM
prohibited U.S. civil aviation operations
below FL 260, thus permitting
overflights above FL 260. Due to the
continued significant hazards to U.S.
civil aviation in the Baghdad FIR
(ORBB) at altitudes below FL 260
described in the preamble, the
December 9, 2017, NOTAM continued
the prohibition on U.S. civil aviation
operations in the Baghdad FIR (ORBB)
at altitudes below FL 260, with limited
exceptions. The reissued SFAR No. 77,
§91.1605, permits persons to climb out
of, or descend into, the Kuwait FIR
(OKAC) at altitudes below FL 260,
subject to the approval of, and in
accordance with the conditions
established by, the appropriate
authorities of Iraq.

The FAA believes there are very few
U.S. operators who wish to operate in
the Baghdad FIR (ORBB) at altitudes
below FL 260, where U.S. civil aviation
operations will continue to be
prohibited. The FAA has received three
requests for approval or exemption to
conduct flight operations in the
Baghdad FIR (ORBB) at altitudes below
FL 260 since May 11, 2015.
Consequently, the FAA estimates the
costs of this rule to be minimal. These
minimal costs are exceeded by the
benefits of avoided risks of deaths,
injuries, and property damage that
could result from a U.S. operator’s
aircraft being shot down (or otherwise
damaged) due to the hazards described
in the preamble. Consequently, the FAA
estimates that the benefits of this rule
will exceed the costs.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, in 5
U.S.C. 603, requires an agency to
prepare an initial regulatory flexibility
analysis describing impacts on small
entities whenever an agency is required
by 5 U.S.C. 553, or any other law, to
publish a general notice of proposed
rulemaking for any proposed rule.
Similarly, 5 U.S.C. 604 requires an
agency to prepare a final regulatory
flexibility analysis when an agency
issues a final rule under 5 U.S.C. 553,
after being required by that section, or
any other law, to publish a general
notice of proposed rulemaking. The
FAA found good cause to forgo notice
and comment and any delay in the
effective date for this rule. As notice and
comment under 5 U.S.C. 553 are not

required in this situation, the regulatory
flexibility analyses described in 5 U.S.C.
603 and 604 are not required.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39) prohibits Federal
agencies from establishing standards or
engaging in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to this Act, the establishment
of standards is not considered an
unnecessary obstacle to the foreign
commerce of the United States, so long
as the standard has a legitimate
domestic objective, such as the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the effect of
this final rule. The purpose of this rule
is to protect the safety of U.S. civil
aviation from hazards to their
operations in the Baghdad FIR (ORBB)
at altitudes below FL 260, a location
outside the U.S. Therefore, the rule is in
compliance with the Trade Agreements
Act of 1979.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$155.0 million in lieu of $100 million.

This final rule does not contain such
a mandate. Therefore, the requirements
of Title II of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
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Civil Aviation, it is FAA’s policy to
conform to ICAO Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to this regulation.

G. Environmental Analysis

The FAA has analyzed this action
under Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions (44 FR 1957, January 4,
1979), and DOT Order 5610.1C,
Paragraph 16. Executive Order 12114
requires the FAA to be informed of
environmental considerations and take
those considerations into account when
making decisions on major Federal
actions that could have environmental
impacts anywhere beyond the borders of
the United States. The FAA has
determined that this action is exempt
pursuant to Section 2—5(a)(i) of
Executive Order 12114 because it does
not have the potential for a significant
effect on the environment outside the
United States.

In accordance with FAA Order
1050.1F, “Environmental Impacts:
Policies and Procedures,” paragraph 8—
6(c), FAA has prepared a memorandum
for the record stating the reason(s) for
this determination; this memorandum
has been placed in the docket for this
rulemaking.

VIII. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. The
agency has determined that this action
would not have a substantial direct
effect on the States, or the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, and,
therefore, would not have Federalism
implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it would not
be a “significant energy action” under
the executive order and would not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

C. Executive Order 13609, Promoting
International Regulatory Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
(77 FR 26413, May 4, 2012) promotes
international regulatory cooperation to
meet shared challenges involving
health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609, and has determined that
this action would have no effect on
international regulatory cooperation.

D. Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This rule is not subject to the
requirements of E.O. 13771 (82 FR 9339,
Feb. 3, 2017) because it is issued with
respect to a national security function of
the United States.

IX. Additional Information

A. Availability of Rulemaking
Documents

An electronic copy of rulemaking
documents may be obtained from the
internet by—

o Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

o Visiting the FAA’s Regulations and
Policies web page at http://www.faa.
gov/regulations policies; or

o Accessing the Government
Publishing Office’s web page at http://
www.fdsys.gov.

Copies may also be obtained by
sending a request (identified by
amendment or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
800 Independence Avenue SW,
Washington, DC 20591, or by calling
(202) 267—9677. Please identify the
docket or amendment number of this
rulemaking in your request.

Except for classified material, all
documents the FAA considered in
developing this rule, including
economic analyses and technical
reports, may be accessed from the
internet through the Federal
eRulemaking Portal referenced above.

B. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding

this document may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the internet, visit http://
www.faa.gov/regulations_policies/
rulemaking/sbre act/.

List of Subjects in 14 CFR Part 91

Air traffic control, Aircraft, Airmen,
Airports, Aviation safety, Freight, Iraq.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations, part 91, as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 1155,
40101, 40103, 40105, 40113, 40120, 44101,
44111, 44701, 44704, 44709, 44711, 44712,
44715, 44716, 44717, 44722, 46306, 46315,
46316, 46504, 46506—46507, 47122, 47508,
47528-47531, 47534, Pub. L. 114-190, 130
Stat. 615 (49 U.S.C. 44703 note); articles 12
and 29 of the Convention on International
Civil Aviation (61 Stat. 1180), (126 Stat. 11).

m 2. In subpart M, add § 91.1605 to read
as follows:

§91.1605 Special Federal Aviation
Regulation No. 77—Prohibition Against
Certain Flights in the Baghdad Flight
Information Region (FIR) (ORBB).

(a) Applicability. This section applies
to the following persons:

(1) All U.S. air carriers and U.S.
commercial operators;

(2) All persons exercising the
privileges of an airman certificate issued
by the FAA, except such persons
operating U.S.-registered aircraft for a
foreign air carrier; and

(3) All operators of civil aircraft
registered in the United States, except
where the operator of such aircraft is a
foreign air carrier.

(b) Flight prohibition. Except as
provided in paragraphs (c) and (d) of
this section, no person may conduct
flight operations in the Baghdad Flight
Information Region (FIR) (ORBB) at
altitudes below FL 260.

(c) Permitted operations. This section
does not prohibit persons described in
paragraph (a) of this section from
conducting flight operations in the
Baghdad FIR (ORBB) at altitudes below
FL 260 in the following circumstances:

(1) Aircraft departing from the Kuwait
Flight Information Region (FIR) (OKAC)
may operate at altitudes below FL 260
in the Baghdad FIR (ORBB) to the extent
necessary to permit a climb during
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takeoff to or above FL 260, subject to the
approval of and in accordance with the
conditions established by, the
appropriate authorities of Iraq; or

(2) Aircraft descending into the
Kuwait FIR (OKAC) may operate at
altitudes below FL 260 in the Baghdad
FIR (ORBB) to the extent necessary to
permit descent for landing within the
Kuwait FIR (OKAC), subject to the
approval of and in accordance with the
conditions established by, the
appropriate authorities of Iraq; or

(3) The flight operations in the
Baghdad FIR (ORBB) at altitudes below
FL 260 are conducted under a contract,
grant, or cooperative agreement with a
department, agency, or instrumentality
of the U.S. Government (or under a
subcontract between the prime
contractor of the department, agency, or
instrumentality, and the person
described in paragraph (a) of this
section), with the approval of the FAA,
or under an exemption issued by the
FAA. The FAA will consider requests
for approval or exemption in a timely
manner, with the order of preference
being: First, for those operations in
support of U.S. Government-sponsored
activities; second, for those operations
in support of government-sponsored
activities of a foreign country with the
support of a U.S. Government
department, agency, or instrumentality;
and third, for all other operations.

(d) Emergency situations. In an
emergency that requires immediate
decision and action for the safety of the
flight, the pilot in command of an
aircraft may deviate from this section to
the extent required by that emergency.
Except for U.S. air carriers and
commercial operators that are subject to
the requirements of part 119, 121, 125,
or 135 of this chapter, each person who
deviates from this section must, within
10 days of the deviation, excluding
Saturdays, Sundays, and Federal
holidays, submit to the responsible
Flight Standards office a complete
report of the operations of the aircraft
involved in the deviation, including a
description of the deviation and the
reasons for it.

(e) Expiration. This SFAR will remain
in effect until October 26, 2020. The
FAA may amend, rescind, or extend this
SFAR, as necessary.

Issued under the authority provided by 49
U.S.C. 106(f) and (g), 40101(d)(1),
40105(b)(1)(A), and 44701(a)(5), in
Washington, DG, on October 18, 2018.
Daniel K. Elwell,

Acting Administrator.
[FR Doc. 201823398 Filed 10-25-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Chapter Il

Airline Reporting of Data on
Mishandled Baggage, Wheelchairs,
and Scooters

AGENCY: Office of Aviation Enforcement
and Proceedings, Office of the Secretary,
U.S. Department of Transportation
(Department).

ACTION: Notification of enforcement.

SUMMARY: This document addresses the
obligations of large U.S. airlines to
report to the Department mishandled
baggage, wheelchairs, and scooters data
following the enactment of the FAA
Reauthorization Act of 2018.

DATES: This enforcement notification is
applicable on October 26, 2018.

FOR FURTHER INFORMATION CONTACT: John
Wood, Senior Attorney, Office of
Aviation Enforcement and Proceedings
(C-70), U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Washington, DC 20590,
202-366-9342 (telephone), john.wood@
dot.gov (email).

SUPPLEMENTARY INFORMATION: On
November 2, 2016, the Department
published a final rule in the Federal
Register titled ‘“Reporting of Data for
Mishandled Baggage and Wheelchairs
and Scooters Transported in Aircraft
Cargo Compartments.” 81 FR 76300.
This November 2 final rule changed the
methodology that airlines are required
to use in reporting to the Department
their mishandled baggage data, from the
number of mishandled baggage reports
(MBRs) filed with the airline and the
number of domestic passenger
enplanements to the number of
mishandled bags and the number of
enplaned bags.? The rule also requires
airlines to report separate statistics for
mishandled wheelchairs and scooters.
On November 3, 2016, the Department
published another final rule titled
“Enhancing Airline Passenger
Protections III,” 81 FR 76826, that,
among other things, lowered the
reporting carrier threshold for

1Currently, airlines report the number of MBRs
filed by passengers with the airline. One MBR
might cover more than one bag because a single
MBR could be submitted by a family—or even an
individual—with multiple mishandled bags. Under
the new methodology, airlines report the number of
bags that were mishandled as opposed to the
number of MBRs filed by passengers. Also, today,
airlines report the number of passenger
enplanements. Under the new methodology, U.S.
airlines will report the number of checked bags
enplaned (including bags checked at the gate and
“valet” bags) rather than the number of passenger
enplanements.

mishandled baggage from at least 1
percent of domestic scheduled
passenger revenues to at least 0.5
percent. The November 3 final rule
further requires reporting carriers that
market domestic scheduled codeshare
flights to file separate mishandled
baggage data for codeshare flights that
carry only one U.S. carrier’s code. In
March 2017, the Department provided
that carriers would be required to
comply with the changes to mishandled
baggage reporting requirements made by
these two final rules with respect to air
transportation occurring on or after
January 1, 2019. See 82 FR 14437
(March 21, 2017); 82 FR 14604 (March
22, 2017).

On October 5, 2018, the President
signed the FAA Reauthorization Act of
2018 (FAA Act) into law. See Public
Law 115-254. Section 441 of the FAA
Act states that “[t]he compliance date of
the final rule, dated November 2, 2016,
on the reporting of data for mishandled
baggage and wheelchairs in aircraft
cargo compartments (81 FR 76300) shall
be effective not later than 60 days after
the date of enactment of this Act.” 2

By this notification, the Office of
Aviation Enforcement and Proceedings
(Enforcement Office) is providing
guidance to affected U.S. carriers on
compliance with mishandled baggage,
wheelchair, and scooter reporting
requirements following the enactment of
the FAA Act. Section 441 of the FAA
Act provides that the compliance date
for the November 2, 2016 final rule shall
be effective not later than 60 days after

2The FAA Act also includes another section
related to mishandled baggage reporting. Section
410 of the FAA Act states that “[n]ot later than 6
months after the date of enactment of this Act, the
Secretary of Transportation shall study and
publicize for comment a cost-benefit analysis to air
carriers and consumers of changing the baggage
reporting requirements of section 234.6 of title 14,
Code of Federal Regulations, before implementation
of such requirements . . .”” The Department must
also report to Congress on the findings of the cost-
benefit analysis. The Department does not view
sections 441 and 410 as inconsistent with each
other, because it interprets section 410 as applying
only to prospective changes, and as not applying to
the changes made by the final rules issued
November 2, 2016 and November 3, 2016. In June
2018, the Department announced its initiation of a
rulemaking, Reporting of Data for Mishandled
Baggage and Wheelchairs and Scooters
Transportation in Aircraft Cargo Compartments II
(RIN #2105—AE77), “to address substantial
challenges in accurately reporting, under the
mishandled baggage reporting final rules published
in November 2016, data for bags handled by
multiple airlines and bags that traveled on both
reportable domestic segments and nonreportable
international segments.” See https://
www.transportation.gov/regulations/report-on-
significant-rulemakings. The Department will
conduct a cost-benefit analysis for proposed
changes to the baggage reporting requirements of 14
CFR 234.6 and report to Congress as required by
section 410 of the FAA Act.
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enactment of the Act, which is
December 4, 2018. Accordingly, airlines
determined by the Department’s Office
of Airline Information (OAI) as
accounting for at least 1 percent of
domestic scheduled passenger revenues
for calendar year 2018 3 must submit
mishandled baggage data to the
Department using the new mishandled
baggage methodology and must
separately report statistics for
mishandled wheelchairs and scooters
for domestic scheduled flights they
operate beginning December 4, 2018 and
through December 31, 2018. See 81 FR
73000 (November 2, 2016). The airlines
must submit this data to the Department
no later than January 15, 2019.4 The
data would consist of: (1) Operating
carrier code; (2) month and year of data;
(3) number of mishandled bags; (4)
number of bags enplaned; (5) number of
mishandled wheelchairs and scooters;
(6) number of wheelchairs and scooters
enplaned; (7) certification that to the
best of the signing official’s knowledge
and belief the data is true, correct, and
complete; and (8) date of submission,
name of airline representative, and
signature.

If a reporting carrier is unable to
report accurate data on the total number
of mishandled bags and enplaned bags
for the entire reportable period
beginning December 4, 2018, and
ending December 31, 2018, the
Enforcement Office will exercise its
enforcement discretion as appropriate.5
An airline should inform the
Enforcement Office no later than
January 3, 2019, if the airline is unable
to provide accurate mishandled baggage
data using the methodology set forth in
the November 2, 2016 rule for the
December 2018 reportable period. To
the extent the Enforcement Office
decides not to pursue action against an
airline that does not report the required

3For calendar year 2018, 12 airlines reached the
reporting threshold of 906,261,000 in domestic
scheduled passenger revenue (one percent of total
domestic scheduled passenger revenue) and are
required to report mishandled baggage data. These
airlines are: Alaska Airlines, American Airlines,
Delta Air Lines, Envoy Air, ExpressJet Airlines,
Frontier Airlines, Hawaiian Airlines, JetBlue
Airways, SkyWest Airlines, Southwest Airlines,
Spirit Airlines and United Airlines.

4 As section 441 only changes the compliance
date of the November 2 final rule, airlines are not
required to submit data for any code-share
operations, which is a requirement of the November
3, 2016, final rule.

5During the past year, the Enforcement Office has
been working with the reporting carriers to ensure
that they are able to report new mishandled baggage
data for flights on or after January 1, 2019. This
notification is not intended to suggest an airline’s
delay in submitting the new mishandled baggage
data for flights occurring on or after January 1, 2019,
would lead the Enforcement Office to exercise its
enforcement discretion.

data because of reliability concerns, in
the interest of providing air travel
consumers with access to reliable
mishandled baggage data, the
Enforcement Office expects that the
airline will accurately report
mishandled baggage data to the
Department using the prior mishandled
bag reporting methodology (i.e., the total
number of passengers enplaned and the
total number of MBRs filed with the
airline in the manner described in 14
CFR 234.6(a) and OAI Technical
Reporting Directive #29A, for the flights
it operates December 1 through 31,
2018). Even if an airline indicates an
inability to report accurately the total
number of mishandled bags and
enplaned bags, the Enforcement Office
will expect the airline to accurately
report the total number of mishandled
wheelchairs and scooters and total
number of wheelchair and scooters
enplaned. Because the Enforcement
Office expects that airlines should be
able to accurately report mishandled
wheelchair and scooter data, the
Enforcement Office requests a detailed
explanation no later than January 3,
2019, from any airline asserting that it
is not able to accurately report
wheelchair and scooter data to the
Department for flights beginning
December 4, 2018.

Issued in Washington, DC, on October 22,
2018.
Blane A. Workie,

Assistant General Counsel for Aviation
Enforcement and Proceedings.

[FR Doc. 2018-23475 Filed 10-25-18; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40

[Docket No. RM17-13-000; Order No. 850]

Supply Chain Risk Management
Reliability Standards

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
approves supply chain risk management
Reliability Standards CIP-013-1 (Cyber
Security—Supply Chain Risk
Management), CIP-005-6 (Cyber
Security—Electronic Security
Perimeter(s)) and CIP-010-3 (Cyber
Security—Configuration Change
Management and Vulnerability

Assessments) submitted by the North
American Electric Reliability
Corporation (NERC). In addition, the
Commission directs NERC to develop
and submit modifications to the supply
chain risk management Reliability
Standards so that the scope of the
Reliability Standards include Electronic
Access Control and Monitoring Systems.
DATES: This rule is effective December
26, 2018.

FOR FURTHER INFORMATION CONTACT:

Simon Slobodnik (Technical
Information) Office of Electric
Reliability, Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 502—6707,
simon.slobodnik@ferc.gov.

Patricia Eke (Technical Information)
Office of Electric Reliability, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
(202) 502-8388, patricia.eke@ferc.gov.

Kevin Ryan (Legal Information) Office
of the General Counsel, Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426, (202) 502—
6840, kevin.ryan@ferc.gov.
SUPPLEMENTARY INFORMATION:

Before Commissioners: Cheryl A. LaFleur,
Neil Chatterjee, and Richard Glick.

1. Pursuant to section 215(d)(2) of the
Federal Power Act (FPA), the
Commission approves supply chain risk
management Reliability Standards CIP—
013-1 (Cyber Security—Supply Chain
Risk Management), CIP-005—6 (Cyber
Security—Electronic Security
Perimeter(s)) and CIP-010-3 (Cyber
Security—Configuration Change
Management and Vulnerability
Assessments).l The North American
Electric Reliability Corporation (NERC),
the Commission-certified Electric
Reliability Organization (ERO),
submitted the supply chain risk
management Reliability Standards for
approval in response to a Commission
directive in Order No. 829.2 As
discussed below, we approve the supply
chain risk management Reliability
Standards as they are responsive to
Order No. 829 and improve the electric
industry’s cybersecurity posture by
requiring that entities mitigate certain
cybersecurity risks associated with the
supply chain for BES Cyber Systems.3

116 U.S.C. 8240(d)(2).

2 Revised Critical Infrastructure Protection
Reliability Standards, Order No. 829, 156 FERC
61,050, at P 43 (2016).

3BES Cyber System is defined as “[o]ne or more
BES Cyber Assets logically grouped by a
responsible entity to perform one or more reliability
tasks for a functional entity.” Glossary of Terms
Used in NERC Reliability Standards (NERC
Glossary), http://www.nerc.com/files/glossary_of
terms.pdf. The acronym BES refers to the bulk
electric system.
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http://www.nerc.com/files/glossary_of_terms.pdf
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2. The Commission has previously
explained that the global supply chain
affords significant benefits to customers,
including low cost, interoperability,
rapid innovation, and a variety of
product features and choice.* Despite
these benefits, the global supply chain
creates opportunities for adversaries to
directly or indirectly affect the
management or operations of companies
with potential risks to end users. Supply
chain risks include insertion of
counterfeits or malicious software,
unauthorized production, tampering, or
theft, as well as poor manufacturing and
development practices. Based on the
record in this proceeding, we conclude
that the supply chain risk management
Reliability Standards largely address
these supply chain cybersecurity risks
as set out within the scope of Order No.
829. Among other things, the supply
chain risk management Reliability
Standards are forward-looking and
objective-based and require each
affected entity to develop and
implement a plan that includes security
controls for supply chain management
for industrial control system hardware,
software, and services associated with
bulk electric system operations.5
Consistent with Order No. 829, the
Reliability Standards focus on the
following four security objectives: (1)
Software integrity and authenticity; (2)
vendor remote access protections; (3)
information system planning; and (4)
vendor risk management and
procurement controls.

3. The Commission also approves the
supply chain risk management
Reliability Standards’ associated
violation risk factors and violation
severity levels. Regarding the Reliability
Standards’ implementation plan and
effective date, we approve NERC’s
proposed implementation period of 18
months following the effective date of a
Commission order. The NOPR proposed
to reduce the implementation period to
12 months.® However, as discussed
below, the NOPR comments provide
sufficient justification for adopting the
18-month implementation period
proposed by NERC. Specifically, the
comments clarify that technical
upgrades are likely necessary to meet
the Reliability Standards’ security
objectives, which could involve longer

4 Revised Critical Infrastructure Protection
Reliability Standards, Notice of Proposed
Rulemaking, 152 FERC 61,054, at PP 61-62
(2015).

5Order No. 829, 156 FERC { 61,050 at P 2.

6 Supply Chain Risk Management Reliability
Standards, Notice of Proposed Rulemaking, 83 FR
3433 (January 25, 2018), 162 FERC { 61,044 (2018)
(NOPR).

time-horizon capital budgets and
planning cycles.

4. While the supply chain risk
management Reliability Standards
address the Commission’s directive in
Order No. 829, we determine that there
remains a significant cybersecurity risk
associated with the supply chain for
BES Cyber Systems because the
approved Reliability Standards do not
address Electronic Access Control and
Monitoring Systems (EACMS).” As we
observed in the NOPR, it is widely
recognized that the types of access and
monitoring functions that are included
within NERC’s definition of EACMS,
such as firewalls, are integral to
protecting industrial control systems.8
Moreover, as stated in Order No. 848,
EACMS, which include, for example,
firewalls, authentication servers,
security event monitoring systems,
intrusion detection systems and alerting
systems, control electronic access into
Electronic Security Perimeters (ESP),
play a significant role in the protection
of high and medium impact BES Cyber
Systems.? Once an EACMS is
compromised, an attacker could more
easily enter the ESP and effectively
control the BES Cyber System or
Protected Cyber Asset.10 For example,
the Department of Homeland Security’s
Industrial Control Systems Cyber
Emergency Response Team (ICS—-CERT)
identifies firewalls as “the first line of
defense within an ICS network
environment’’ that “keep the intruder
out while allowing the authorized
passage of data necessary to run the
organization.” 11 ICS—CERT further
explains that firewalls ““act as sentinels,
or gatekeepers, between zones . . .
[and] [w]hen properly configured, they

7EACMS are defined as “Cyber Assets that
perform electronic access control or electronic
access monitoring of the Electronic Security
Perimeter(s) or BES Cyber Systems. This includes
Intermediate Systems.” NERC Glossary. Reliability
Standard CIP-002-5.1a (Cyber Security — BES
Cyber System Categorization) states that examples
of EACMS include “Electronic Access Points,
Intermediate Systems, authentication servers (e.g.,
RADIUS servers, Active Directory servers,
Certificate Authorities), security event monitoring
systems, and intrusion detection systems.”
Reliability Standard CIP-002-5.1a (Cyber Security
— BES Cyber System Categorization) Section A.6 at
6.

8NOPR, 162 FERC { 61,044 at P 37.

9 Cyber Security Incident Reporting Reliability
Standards, Order No. 848, 164 FERC { 61,033, at
P 10 (2018). ESP is defined as ““[t]he logical border
surrounding a network to which BES Cyber Systems
are connected using a routable protocol.” NERC
Glossary.

10QOrder No. 848, 164 FERC { 61,033 at P 10.

11 [CS-CERT, Recommended Practice: Improving
Industrial Control System Cybersecurity with
Defense-in-Depth Strategies at 23, https://ics-
cert.us-cert.gov/sites/default/files/recommended_
practices/NCCIC_ICS-CERT Defense_in_Depth_
2016_S508C.pdf.

will only let essential traffic cross
security boundaries[,] . . . [ilf they are
not properly configured, they could
easily pass unauthorized or malicious
users or content.” 12 Accordingly, if
EACMS are compromised, that could
adversely affect the reliable operation of
associated BES Cyber Systems.13 Given
the significant role that EACMS play in
the protection scheme for medium and
high impact BES Cyber Systems, we
determine that EACMS should be
within the scope of the supply chain
risk management Reliability Standards
to provide minimum protection against
supply chain attack vectors.

5. To address this gap, pursuant to
section 215(d)(5) of the FPA,14 the
Commission directs NERC to develop
modifications to include EACMS
associated with medium and high
impact BES Cyber Systems within the
scope of the supply chain risk
management Reliability Standards.5
We direct NERC to submit the directed
modifications within 24 months of the
effective date of this final rule.

6. Further, the NERC proposal does
not address Physical Access Control
Systems (PACS) 16 and Protected Cyber
Assets (PCA),17 with the exception of
the modifications in Reliability
Standard CIP-005-6, which apply to
PCAs. We remain concerned that the
exclusion of these components may
leave a gap in the supply chain risk
management Reliability Standards.
Nevertheless, in contrast to EACMS, we
believe that more study is necessary to
determine the impact of PACS and
PCAs in the context of the supply chain
risk management Reliability Standards.

12]d.

13NOPR, 162 FERC { 61,044 at P 37.

1416 U.S.C. 8240(d)(5).

15Reliability Standard CIP-002-5.1a (Cyber
Security System Categorization) provides a “‘tiered”
approach to cybersecurity requirements, based on
classifications of high, medium and low impact BES
Cyber Systems.

16 PACS are defined as “Cyber Assets that control,
alert, or log access to the Physical Security
Perimeter(s), exclusive of locally mounted hardware
or devices at the Physical Security Perimeter such
as motion sensors, electronic lock control
mechanisms, and badge readers.” NERC Glossary.
Reliability Standard CIP-002-5.1a states that
examples include “authentication servers, card
systems, and badge control systems.”Id.

17PCAs are defined as “[o]ne or more Cyber
Assets connected using a routable protocol within
or on an Electronic Security Perimeter that is not
part of the highest impact BES Cyber System within
the same Electronic Security Perimeter. The impact
rating of Protected Cyber Assets is equal to the
highest rated BES Cyber System in the same
[Electronic Security Perimeter].” NERC Glossary.
Reliability Standard CIP-002-5.1a states that
examples include, to the extent they are within the
Electronic Security Perimeter, ‘‘file servers, ftp
servers, time servers, LAN switches, networked
printers, digital fault recorders, and emission
monitoring systems.” Id.


https://ics-cert.us-cert.gov/sites/default/files/recommended_practices/NCCIC_ICS-CERT_Defense_in_Depth_2016_S508C.pdf
https://ics-cert.us-cert.gov/sites/default/files/recommended_practices/NCCIC_ICS-CERT_Defense_in_Depth_2016_S508C.pdf
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We distinguish among EACMS and the
other Cyber Assets because compromise
of PACS and PCAs are less likely. For
example, a compromise of a PACS,
which would potentially grant an
attacker physical access to a BES Cyber
System or PCA, is less likely since
physical access is also required. In
addition, PCAs typically become
vulnerable to remote compromise only
once EACMS have been compromised.
Thus, we accept NERC’s commitment to
evaluate the cybersecurity supply chain
risks presented by PACS and PCAs in
the study of cybersecurity supply chain
risks directed by the NERC Board of
Trustees (BOT) in its resolutions of
August 10, 2017.18 The Commission
further directs NERC to file the BOT-
directed final report with the
Commission upon its completion.19

I. Background

A. Section 215 and Mandatory
Reliability Standards

7. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, subject to Commission
review and approval. Reliability
Standards may be enforced by the ERO,
subject to Commission oversight, or by
the Commission independently.20
Pursuant to section 215 of the FPA, the
Commission established a process to
select and certify an ERO,21 and
subsequently certified NERC.22

B. Order No. 829

8. In Order No. 829, the Commission
directed NERC to develop a new or
modified Reliability Standard that
addresses supply chain risk
management for industrial control
system hardware, software and
computing and networking services
associated with bulk electric system
operations.23 Specifically, the

18 NERC Board of Trustees, Proposed Additional
Resolutions for Agenda Item 9.a: Cyber Security—
Supply Chain Risk Management—CIP-005—6, CIP—
010-3, and CIP-013-1 (August 10, 2017).

19 Ag discussed later in this final rule, the NOPR
proposed to direct NERC to file the BOT-directed
interim report, due 12 months from the date of the
BOT resolutions, as well as the final report, which
is due 18 months from the date of the BOT
resolutions. On September 7, 2018, NERC filed the
BOT-directed interim report in this docket.

2016 U.S.C. 8240(e).

21 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval, and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. { 31,204, order on reh’g, Order No.
672—A, FERC Stats. & Regs. 31,212 (2006).

22 North American Electric Reliability Corp., 116
FERC q 61,062, order on reh’g and compliance, 117
FERC { 61,126 (2006), aff’d sub nom. Alcoa, Inc.

v. FERC, 564 F.3d 1342 (D.C. Cir. 2009).
23 Order No. 829, 156 FERC 61,050 at P 43.

Commission directed NERC to develop
a forward-looking, objective-based
Reliability Standard that would require
responsible entities to develop and
implement a plan with supply chain
management security controls focused
on four security objectives: (1) Software
integrity and authenticity; (2) vendor
remote access; (3) information system
planning; and (4) vendor risk
management and procurement
controls.24

9. The Commission explained that
verification of software integrity and
authenticity is intended to reduce the
likelihood that an attacker could exploit
legitimate vendor patch management
processes to deliver compromised
software updates or patches to a BES
Cyber System.25 For vendor remote
access, the Commission stated that the
objective is intended to address the
threat that vendor credentials could be
stolen and used to access a BES Cyber
System without the responsible entity’s
knowledge, as well as the threat that a
compromise at a trusted vendor could
traverse over an unmonitored
connection into a responsible entity’s
BES Cyber System.26 As to information
system planning, Order No. 829
indicated that the objective is intended
to address the risk that responsible
entities could unintentionally plan to
procure and install unsecure equipment
or software within their information
systems, or could unintentionally fail to
anticipate security issues that may arise
due to their network architecture or
during technology and vendor
transitions.2” For vendor risk
management and procurement controls,
the Commission explained that this
objective is intended to address the risk
that responsible entities could enter into
contracts with vendors that pose
significant risks to the responsible
entities’ information systems, as well as
the risk that products procured by a
responsible entity fail to meet minimum
security criteria. This objective also
addresses the risk that a compromised
vendor would not provide adequate
notice and related incident response to
responsible entities with whom that
vendor is connected.?8

10. Order No. 829 stated that while
responsible entities should be required
to develop and implement a plan, NERC
need not impose any specific controls or
“one-size-fits-all” requirements.29 In
addition, the Commission stated that

24]d. P 45.

251d. P 49.
26 [d. P 52.
271d. P 57.
28 Id. P 60.
29]1d. P 13.

NERC’s response to the Order No. 829
directive should respect the
Commission’s jurisdiction under FPA
section 215 by only addressing the
obligations of responsible entities and
not by directly imposing any obligations
on non-jurisdictional suppliers, vendors
or other entities that provide products
or services to responsible entities.3°

C. NERC Petition and Proposed
Reliability Standards

11. On September 26, 2017, NERC
submitted for Commission approval
proposed Reliability Standards CIP—
013-1, CIP-005-6, and CIP-010-3 and
their associated violation risk factors
and violation severity levels,
implementation plan, and effective
date.31 NERC states that the purpose of
the Reliability Standards is to enhance
the cybersecurity posture of the electric
industry by requiring responsible
entities to take additional actions to
address cybersecurity risks associated
with the supply chain for BES Cyber
Systems. NERC explains that the
Reliability Standards are designed to
augment the existing controls required
in the currently-effective CIP Reliability
Standards that help mitigate supply
chain risks, providing increased
attention on minimizing the attack
surfaces of information and
communications technology products
and services procured to support
reliable bulk electric system operations,
consistent with Order No. 829.

12. NERC states that the supply chain
risk management Reliability Standards
apply only to medium and high impact
BES Cyber Systems. NERC explains that
the goal of the CIP Reliability Standards
is to “focus[] industry resources on
protecting those BES Cyber Systems
with heightened risks to the [bulk
electric system] . . . [and] that the
requirements applicable to low impact
BES Cyber Systems, given their lower
risk profile, should not be overly
burdensome to divert resources from the
protection of medium and high impact
BES Cyber Systems.” 32 NERC further
maintains that the standard drafting
team chose to limit the applicability of
the Reliability Standards to medium and
high impact BES Cyber Systems because
the supply chain risk management
Reliability Standards are ““‘consistent
with the type of existing CIP
cybersecurity requirements applicable

30]d. P 21.

31Reliability Standards CIP-013-1, CIP-005-6,
and CIP-010-3 are not attached to this final rule.
The Reliability Standards are available on the
Commission’s eLibrary document retrieval system
in Docket No. RM17-13-000 and on the NERC
website, www.nerc.com.

32 NERC Petition at 16-17.
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to high and medium impact BES Cyber
Systems as opposed to those applicable
to low impact BES Cyber Systems.” 33

13. NERC states that the standard
drafting team also excluded EACMS,
PACS, and PCAs from the scope of the
supply chain risk management
Reliability Standards, with the
exception of the modifications in
Reliability Standard CIP-005-6, which
apply to PCAs. NERC explains that
although certain requirements in the
existing CIP Reliability Standards apply
to EACMS, PACS, and PCAs due to their
association with BES Cyber Systems
(either by function or location), the
standard drafting team determined that
the supply chain risk management
Reliability Standards should focus on
high and medium impact BES Cyber
Systems only. NERC states that this
determination was based on the
conclusion that applying the proposed
Reliability Standards to EACMS, PACS,
and PCAs “would divert resources from
protecting medium and high BES Cyber
Systems.” 34

14. NERC asserts that with respect to
low impact BES Cyber Systems and
EACMS, PACS, and PCAs, while not
mandatory, NERC expects that these
assets will likely be subject to
responsible entity supply chain risk
management plans required by
Reliability Standard CIP-013-1.
Specifically, NERC explains that
“[r]lesponsible [e]ntities may implement
a single process for procuring products
and services associated with their
operational environments.” 35 NERC
contends that “by requiring that entities
implement supply chain cybersecurity
risk management plans for high and
medium impact BES Cyber Systems,
those plans would likely also cover their
low impact BES Cyber Systems.” 36
NERC also claims that responsible
entities “‘may also use the same vendors
for procuring PACS, EACMS, and PCAs
as they do for their high and medium
impact BES Cyber Systems such that the
same security considerations may be
addressed for those Cyber Assets.” 37

Proposed Reliability Standard CIP-013—
1

15. NERC states that the focus of
proposed Reliability Standard CIP-013—
1 is on the steps that responsible entities
must take ““to consider and address
cybersecurity risks from vendor
products and services during BES Cyber

33]d. at 18.
34]d. at 20.
35]1d.

36]d. at 19.
37Id. at 20.

System planning and procurement.” 38
NERC explains that proposed Reliability
Standard CIP-013-1 does not require
any specific controls or mandate “one-
size-fits-all”” requirements due to the
differences in needs and characteristics
of responsible entities and the diversity
of bulk electric system environments,
technologies, and risks. NERC states that
the goal of the proposed Reliability
Standard is “‘to help ensure that
responsible entities establish
organizationally-defined processes that
integrate a cybersecurity risk
management framework into the system
development lifecycle.” 39 NERC
observes that, among other things,
proposed Reliability Standard CIP-013—
1 addresses the risk associated with
information system planning, as well as
vendor risk management and
procurement controls, the third and
fourth objectives outlined in Order No.
829.

16. NERC maintains that, consistent
with Order No. 829, responsible entities
need not apply their supply chain risk
management plans to the acquisition of
vendor products or services under
contracts executed prior to the effective
date of Reliability Standard CIP-013-1,
nor would such contracts need to be
renegotiated or abrogated to comply
with the Reliability Standard. In
addition, NERC indicates that,
consistent with the development of a
forward looking Reliability Standard, it
would not expect entities in the middle
of procurement activities for an
applicable product or service at the time
of the effective date of Reliability
Standard CIP-013-1 to begin those
activities anew to implement their
supply chain cybersecurity risk
management plan.

17. With regard to assessing
compliance with Reliability Standard
CIP-013-1, NERC states that NERC and
Regional Entities would focus on
whether responsible entities: (1)
Developed processes reasonably
designed to (i) identify and assess risks
associated with vendor products and
services in accordance with Part 1.1 and
(ii) ensure that the security items listed
in Part 1.2 are an integrated part of
procurement activities; and (2)
implemented those processes in good
faith. NERC explains that NERC and
Regional Entities will evaluate the steps
a responsible entity took to assess risks
posed by a vendor and associated
products or services and, based on that
risk assessment, the steps the entity took
to mitigate those risks, including the

38]d. at 22.
391d. at 23.

negotiation of security provisions in its
agreements with the vendor.

Proposed Modifications in Reliability
Standard CIP-005-6

18. Proposed Reliability Standard
CIP-005-6 includes two new parts,
Parts 2.4 and 2.5, to address vendor
remote access, which is the second
objective discussed in Order No. 829.
NERC explains that the new parts work
in tandem with proposed Reliability
Standard CIP-013-1, Requirement
R1.2.6, which requires responsible
entities to address Interactive Remote
Access and system-to-system remote
access when procuring industrial
control system hardware, software, and
computing and networking services
associated with bulk electric system
operations. NERC states that proposed
Reliability Standard CIP-005-6,
Requirement R2.4 requires one or more
methods for determining active vendor
remote access sessions, including
Interactive Remote Access and
system-to-system remote access. NERC
explains that the security objective of
Requirement R2.4 is to provide
awareness of all active vendor remote
access sessions, both Interactive Remote
Access and system-to-system remote
access, that are taking place on a
responsible entity’s system.

Proposed Modifications in Reliability
Standard CIP-010-3

19. Proposed Reliability Standard
CIP-010-3 includes a new part, Part 1.6,
to address software integrity and
authenticity, the first objective
addressed in Order No. 829, by
requiring that the publisher is identified
and the integrity of all software and
patches are confirmed. NERC explains
that proposed Reliability Standard CIP-
010-3, Requirement R1.6 requires
responsible entities to verify software
integrity and authenticity prior to a
change from the existing baseline
configuration, if the software source
provides a method to do so.
Specifically, NERC states that proposed
Reliability Standard CIP-010-3,
Requirement R1.6 requires that
responsible entities verify the identity of
the software source and the integrity of
the software obtained by the software
sources prior to installing software that
changes established baseline
configurations, when methods are
available to do so. NERC asserts that the
security objective of proposed
Requirement R1.6 is to ensure that the
software being installed in the BES
Cyber System was not modified without
the awareness of the software supplier
and is not counterfeit. NERC contends
that these steps help reduce the
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likelihood that an attacker could exploit
legitimate vendor patch management
processes to deliver compromised
software updates or patches to a BES
Cyber System.

BOT Resolutions

20. In the petition, NERC states that
in conjunction with the adoption of the
supply chain risk management
Reliability Standards, on August 10,
2017, the BOT adopted resolutions
regarding supply chain risk
management. In particular, the BOT
directed NERC management, in
collaboration with appropriate NERC
technical committees, industry
representatives, and appropriate
experts, including representatives of
industry vendors, to further study the
nature and complexity of cybersecurity
supply chain risks, including risks
associated with low impact assets not
currently subject to the supply chain
risk management Reliability Standards.
The BOT further directed NERC to
develop recommendations for follow-up
actions that will best address any issues
identified. Finally, the BOT directed
that NERC management provide an
interim progress report no later than 12
months after the adoption of these
resolutions (i.e., by August 10, 2018)
and a final report no later than 18
months after the adoption of the
resolutions (i.e., by February 10, 2019).
In its petition, NERC states that “over
the next 18 months, NERC, working
with various stakeholders, will continue
to assess whether supply chain risks
related to low impact BES Cyber
Systems, PACS, EACMS and PCA
necessitate further consideration for
inclusion in a mandatory Reliability
Standard.” 40

Implementation Plan

21. NERC’s proposed implementation
plan provides that the supply chain risk
management Reliability Standards
become effective on the first day of the
first calendar quarter that is 18 months
after the effective date of a Commission
order approving them. NERC states that
the proposed implementation period is
designed to afford responsible entities
sufficient time to develop and
implement their supply chain
cybersecurity risk management plans
required under proposed Reliability
Standard CIP-013-1 and implement the
new controls required in proposed
Reliability Standards CIP-005—6 and
CIP-010-3.

40]d. at 20-21.

D. Notice of Proposed Rulemaking

22. On January 18, 2018, the
Commission issued a NOPR proposing
to approve supply chain risk
management Reliability Standards CIP—
013-1, CIP-005-6, and CIP-010-3 (83
FR 3422, January 25, 2018). The NOPR
stated that the supply chain risk
management Reliability Standards “will
enhance existing protections for bulk
electric system reliability by addressing
the four objectives set forth in Order No.
829: (1) Software integrity and
authenticity; (2) vendor remote access;
(3) information system planning; and (4)
vendor risk management and
procurement controls.” 41 Accordingly,
the NOPR proposed to determine that
the supply chain risk management
Reliability Standards constitute
substantial progress in addressing the
supply chain cybersecurity risks
identified by the Commission in Order
No. 829.42

23. The NOPR proposed to approve
the supply chain risk management
Reliability Standards’ associated
violation risk factors and violation
severity levels. However, with respect to
the implementation plan and effective
date, the NOPR proposed to reduce the
implementation period from the first
day of the first calendar quarter that is
18 months following the effective date
of a Commission order approving the
proposed Reliability Standards, as
proposed by NERGC, to the first day of
the first calendar quarter that is 12
months following the effective date of a
Commission order.43

24. The NOPR proposed to determine
that a significant cybersecurity risk
associated with the supply chain for
BES Cyber Systems persists because the
proposed supply chain risk management
Reliability Standards exclude EACMS,
PACS, and PCAs, with the exception of
the modifications in Reliability
Standard CIP-005-6, which apply to
PCAs. To address this gap, pursuant to
section 215(d)(5) of the FPA, the NOPR
proposed to direct NERC to develop
modifications to the CIP Reliability
Standards to include EACMS associated
with medium and high impact BES
Cyber Systems within the scope of the
supply chain risk management
Reliability Standards. In addition, the
Commission proposed to direct that
NERC evaluate the cybersecurity supply
chain risks presented by PACS and
PCAs in the study of cybersecurity
supply chain risks directed by the NERC
BOT in its resolutions of August 10,
2017.

41NOPR, 162 FERC q 61,044 at P 29.
42]d. P 30.
43]d. P 44.

25. The Commission received fifteen
comments on the NOPR.

E. Interim BOT-Directed Report

26. On September 7, 2018, NERC
submitted to the Commission an
informational filing containing the BOT-
directed interim report prepared by the
Electric Power Research Institute
(EPRI).44 The interim report explains
that EPRI analyzed:

(1) Information regarding bulk electric
system products and manufacturers; (2)
emerging vendor practices and industry
standards; and (3) the applicability of
the CIP Reliability Standards to supply
chain risks. The interim report
concludes with three categories of
identified next steps for further analysis
and investigation.

27. First, EPRI identifies four
noteworthy industry practices, not
already required by the CIP Reliability
Standards, which may potentially
reduce future supply chain risks if
implemented correctly: (1) Third-party
accreditation processes; (2) secure
hardware delivery; (3) threat-informed
procurement language; and (4) processes
related to unsupported or open-source
technology. Second, EPRI recommends
further study in modeling and assessing
the potential impact of common-mode
vulnerabilities, especially those
targeting low-impact BES Cyber
Systems. EPRI states that “risks of
common-mode vulnerabilities . . . can
be mitigated if supply chain security
practices are applied uniformly across
cyber asset types.” 45 Finally, EPRI
recommends various methods to obtain
additional data on industry practices.
These methods included issuing pre-
audit surveys and questionnaires;
targeting outreach to bulk electric
system vendors; developing standard
vendor data sheets related to the CIP
Reliability Standards; and
independently testing legacy assets. In
its accompanying filing, NERC states its
intention to continue to study supply
chain risks over the coming months,
develop recommendations for follow-up
actions, and present a final report to the
NERC BOT at its February 2019
meeting.

II. Discussion

28. Pursuant to section 215(d)(2) of
the FPA, the Commission approves
supply chain risk management
Reliability Standards CIP-013-1, CIP—
005-6, and CIP-010-3 as just,
reasonable, not unduly discriminatory

44 NERC, Informational Filing regarding Proposed
Supply Chain Risk Management Reliability
Standards, Docket No. RM17-13-000 (September 7,
2018) (NERC Interim Report).

45 Id. at 5-1.
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or preferential, and in the public
interest. We determine that the supply
chain risk management Reliability
Standards will enhance existing
protections for bulk electric system
reliability by addressing the four
objectives identified in Order No. 829:
(1) Software integrity and authenticity;
(2) vendor remote access; (3)
information system planning; and (4)
vendor risk management and
procurement controls.

29. Reliability Standard CIP-013-1
addresses information system planning
and vendor risk management and
procurement controls by requiring that
responsible entities develop and
implement one or more documented
supply chain cybersecurity risk
management plan(s) for high and
medium impact BES Cyber Systems.
The required plans must address, as
applicable, a baseline set of six security
concepts: (1) Vendor security event
notification; (2) coordinated incident
response; (3) vendor personnel
termination notification; (4) product/
services vulnerability disclosures; (5)
verification of software integrity and
authenticity; and (6) coordination of
vendor remote access controls.
Reliability Standard CIP-005-6
addresses vendor remote access by
creating two new requirements for
determining active vendor remote
access sessions and for having one or
more methods to disable active vendor
remote access sessions. Reliability
Standard CIP-010-3 addresses software
authenticity and integrity by creating a
new requirement that responsible
entities verify the identity of the
software source and the integrity of the
software obtained from the software
source prior to installing software that
changes established baseline
configurations, when methods are
available to do so.

30. While we determine that the
approved supply chain risk
management Reliability Standards
constitute substantial progress in
addressing the supply chain
cybersecurity risks identified in Order
No. 829, as discussed below, we find
that the exclusion of EACMS from the
scope of the Reliability Standards
presents risks to the cybersecurity of the
bulk electric system. As explained in
Order No. 848, EACMS are defined in
the NERC Glossary as “Cyber Assets that
perform electronic access control or
electronic access monitoring of the
Electronic Security Perimeter(s) or BES
Cyber Systems. This includes
Intermediate Systems.” Among other
things, EACMS include firewalls,
authentication servers, security event
monitoring systems, intrusion detection

systems and alerting systems. The
purpose of an ESP, in turn, is to manage
electronic access to BES Cyber Systems
to support the protection of the BES
Cyber Systems against compromise that
could lead to misoperation or instability
in the bulk electric system.4¢ The record
indicates that the vulnerabilities
associated with EACMS are well
understood and appropriate for
mitigation. Thus, pursuant to section
215(d)(5) of the FPA, we direct NERC to
develop modifications to the CIP
Reliability Standards to include EACMS
within the scope of the supply chain
risk management Reliability Standards.
We direct NERC to submit the directed
modifications within 24 months of the
effective date of this final rule.

31. In addition, while PACS and PCAs
also present concerns, we agree with
NERC and others that further study is
warranted with regard to the impacts
and benefits of directing that the ERO
address the risks associated with PACS
and PCAs in the supply chain risk
management Reliability Standards.
Accordingly, we accept NERC’s
commitment to evaluate the
cybersecurity supply chain risks
presented by PACS and PCAs in the
cybersecurity supply chain risks study
directed by the BOT. The Commission
further directs NERC to file the BOT-
directed final report with the
Commission upon its completion.

32. In the sections below, we discuss
the following issues: (A) Inclusion of
EACMS in the supply chain risk
management Reliability Standards; (B)
inclusion of PACS and PCAs in the
BOT-directed study on cybersecurity
supply chain risks and filing of the
BOT-directed final report with the
Commission; (C) supply chain risk
management Reliability Standards’
implementation plan and effective date;
and (D) other issues raised in the NOPR
comments.

A. Inclusion of EACMS in CIP Reliability
Standards

1. NOPR

33. The NOPR observed that the
supply chain risk management
Reliability Standards do not apply to
low impact BES Cyber Systems or Cyber
Assets associated with medium and
high impact BES Cyber Systems (i.e.,
EACMS, PACS, and PCAs). The NOPR,
however, recognized that the BOT-
directed study on cybersecurity supply
chain risks will examine the risks posed
by low impact BES Cyber Systems.4”
While acknowledging NERC’s

46 Order No. 848, 164 FERC { 61,033 at PP 39—
40.
47NOPR, 162 FERC { 61,044 at P 33.

commitment to study these issues, as
evinced by the BOT-directed study, the
NOPR proposed to direct NERC to
modify the supply chain risk
management Reliability Standards to
include within their scope EACMS
associated with medium and high
impact BES Cyber Systems.8

34. Specifically, the NOPR explained
that BES Cyber Systems have associated
Cyber Assets, which, if compromised,
pose a threat to the BES Cyber System
by virtue of, inter alia, the security
control function they perform.4° In
particular, EACMS support BES Cyber
Systems and are part of the network and
security architecture that allows BES
Cyber Systems to work as intended by
performing electronic access control or
electronic access monitoring of the ESP
or BES Cyber Systems.

35. The NOPR indicated that since
EACMS support and enable BES Cyber
System operation, misoperation and
unavailability of EACMS that support a
given BES Cyber System could also
contribute to misoperation of a BES
Cyber System or render it unavailable,
which could adversely affect bulk
electric system reliability. The NOPR
also explained that EACMS control
electronic access, including interactive
remote access, into the ESP that protects
high and medium impact BES Cyber
Systems. As the NOPR further noted, an
attacker does not need physical access
to the facility housing a BES Cyber
System in order to gain access to a BES
Cyber System or PCA via an EACMS
compromise. The NOPR concluded that
EACMS represent the most likely route
an attacker would take to access a BES
Cyber System or PCA within an ESP.50

2. Comments

36. NERC does not support the
proposed directive to include EACMS
within the scope of the supply chain
risk management Reliability Standards
at this time. NERC indicates that it is
currently analyzing supply chain risks
associated with EACMS, among other
things, as part of the BOT-directed study
of supply chain risks related to low
impact BES Cyber Systems. NERC
explains that the “study will help
identify and differentiate the risks
presented by various types of EACMS”
to help in any directed standards
development process.?* NERC requests
that the Commission refrain from
issuing a directive on EACMS until the
results of the BOT-directed study to

48]d. P 39.

49 Reliability Standard CIP-002-5.1a (Cyber
Security—BES Cyber System Categorization),
Background at 6.

50NOPR, 162 FERC { 61,044 at P 35.

51 NERC Comments at 6.
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assess supply chain risks associated
with EACMS are received.52

37. Most commenters agree with
NERC that the Commission should
approve the supply chain risk
management Reliability Standards as
filed and not direct the inclusion of
EACMS at this time. Instead, Trade
Associations, EEIL ITC, IRC, and MISO
TOs support evaluating in the BOT-
directed study the possibility of
including EACMS in the supply chain
risk management Reliability
Standards.>3

38. Trade Associations contend that
first allowing completion of the BOT-
directed study would allow NERC to
assess the diversity of EACMS that
perform control or monitoring functions
with varying risk levels and “is likely to
provide more specific information and
analysis concerning whether any
category of EACMS might be
appropriately included within the scope
of the supply chain Reliability
Standards.”” 54 Trade Associations also
maintain that first having the BOT-
directed study results will facilitate a
more efficient and effective standards
development process.

39. While also supportive of awaiting
the results of the BOT-directed study,
EEI asserts that EACMS are protected
under existing CIP Reliability
Standards. EEI cites Reliability
Standards CIP-005-5, Requirements R1,
Part 1.3 and R2, Parts 2.1-2.3, CIP-007-
6, Requirements R1, Part 1.1, R2, R3, R4,
and R5, and CIP-010-2, Requirement 2,
Part 2.1 as protecting EACMS against
compromise.55 Moreover, EEI states that
the likelihood of compromise of an
EACMS from potential supply chain-
derived threats was not addressed in the
NOPR and “‘should be evaluated before
directing a CIP Standard scope
expansion.” 56 Even so, EEI supports
further evaluating the feasibility, as well
as the benefits, of adding EACMS to the
supply chain risk management
Reliability Standards. EEI contends that
waiting for the BOT-directed study will
allow industry time to gain experience
implementing the supply chain risk
management Reliability Standard
requirements as well as help identify
potential follow-up actions.5?

40. MISO TOs likewise aver that
EACMS, while important, are “not
unprotected”” under currently-effective
CIP Reliability Standards. MISO TOs,

52Id. at 4—6.

53 Trade Associations Comments at 10, EEI
Comments at 10, ITC Comments at 5, IRC
Comments at 3.

54 Trade Associations Comments at 10.
55 EEI Comments at 8.

56 Id.

57 Id. at 10.

like EEI, reference Reliability Standard
CIP-007-6 (Cyber Security — System
Security Management), which requires
responsible entities to manage system
security by specifying select technical,
operational, and procedural
requirements in support of protecting
BES Cyber Systems. MISO TOs state
that this Reliability Standard applies to
EACMS. AECC also contends that the
existing CIP Reliability Standards
already sufficiently cover any risks
associated with EACMS.58 In particular,
AECC states that “CIP-005-6 already
addresses vendor-initiated remote
access . . . [and] developing technology
services for BEC Cyber Systems under
CIP-010-3 inherently already requires
coverage for EACMS, PACS, and PCAs
due to the nature of the technology.” 59

41. ITC, IRC, and MISO TOs assert
that including EACMS within the
supply chain risk management
Reliability Standards would constitute a
substantial expansion of the Reliability
Standards and would require significant
additional resources for compliance,
without a commensurate improvement
in bulk electric system reliability.
According to ITGC, the record does not
contradict NERC’s technical assessment
that inclusion of EACMS within the
supply chain risk management
Reliability Standards is not justified.
ITC claims that the NOPR, while
“descriptively accurate,”
misunderstands the purpose and
function of EACMS, which, ITC states,
are intended to protect the ESP and the
BES Cyber Assets contained therein and
are not intended to provide a reliability
function. ITC concludes that
misoperation of an EACMS, while
serious, does not rise to the level of a
direct threat to the reliability of the bulk
electric system.

42. IRC similarly believes that
including EACMS within the scope of
the supply chain risk management
Reliability Standards would require
“significant resources and effort”” and
because EACMS vendors supply such
systems to a larger market than just the
power sector there would need to be
coordination with other industries
before implementing a supply chain risk
management Reliability Standard for
EACMS.60 MISO TOs also contend that
including EACMS would affect
numerous pieces of equipment and
assets, with associated costs, system
changes, and other burdens, without
showing commensurate benefits.61

58 AECC Comments at 2—3.
59 Id. at 3.

60JRC Comments at 2-3.

61 MISO TO Comments at 16.

43. Idaho Power, for its part, does not
believe that EACMS should be included
in the scope of the supply chain risk
management Reliability Standards based
on its view that EACMS are used in
other industries and are not specific to
critical infrastructure. Instead, Idaho
Power states that the focus should be on
correctly configuring EACMS devices as
opposed to addressing procurement
practices.52

44. Appelbaum, Reclamation,
Resilient Societies, Isologic, Mabee, and
MPUC support the NOPR directive
regarding EACMS associated with
medium and high impact BES Cyber
Systems. In addition, the commenters
urge the Commission to extend the
scope of the supply chain risk
management Reliability Standards to
low impact BES Cyber Systems.63
MPUC states, for example, that the
supply chain risk management
Reliability Standards should apply to all
BES Cyber System assets, unless the
specific asset can be shown to be
completely isolated from the bulk
electric system.54 Resilient Societies
states that the supply chain risk
management Reliability Standards
should apply to low impact BES Cyber
Systems since the compromise of a low
impact BES Cyber System could lead to
the compromise of medium or high
impact BES Cyber Systems.6°

45. APS states that it supports the
NOPR proposal to direct NERC to
modify the supply chain risk
management Reliability Standards to
include EACMS associated with
medium and high impact BES Cyber
Systems. However, APS contends that
the Commission should delay their
inclusion until NERC and industry
complete their analysis of the potential
need to separate the functions reflected
in the current EACMS definition (e.g.,
electronic access control versus
electronic access monitoring). APS
states that, including EACMS that
perform electronic access control
functions within the scope of the supply
chain risk management Reliability
Standards “‘represents good
cybersecurity posture . . . [h]Jowever, at
this time, the definition of EACMS is
not sufficiently mature to make the
necessary distinction discussed
above.” 66

62[daho Power Comments at 2.

63 Appelbaum Comments at 6, Reclamation
Comments at 7, Resilient Societies Comments at 3—
4, Isologic Comments at 3, Mabee Comments at 4,
MPUC Comments at 6.

64 MPUC Comments at 6.

65 Resilient Societies Comments at 3.

66 APS Comments at 5.
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3. Commission Determination

46. Pursuant to section 215(d)(5) of
the FPA, we adopt the NOPR proposal
and direct NERC to develop
modifications to include EACMS
associated with medium and high
impact BES Cyber Systems within the
scope of the supply chain risk
management Reliability Standards.
While we are sensitive to the position
taken by NERC and other commenters
that the Commission should not issue a
directive until after completion of the
BOT-directed final report, we conclude
that the record before us supports
directing NERC to include at least some
subset of EACMS associated with
medium and high impact BES Cyber
Systems at this time. We are not
persuaded by comments advocating
delay in view of the forthcoming BOT-
directed final report because the
standard drafting team will have the
benefit of the BOT-directed final report,
which is due in February 2019, when
developing the directed Reliability
Standard modifications.8”

47. We continue to believe that
EACMS represent the most likely route
an attacker would take to access a BES
Cyber System or PCA within an ESP
based on the functions they perform.¢8
EACMS support BES Cyber Systems and
are part of the network and security
architecture that allows BES Cyber
Systems to work as intended because
they perform electronic access control
or electronic access monitoring of the
ESP or BES Cyber Systems. In
particular, EACMS control electronic
access, including interactive remote
access, into the ESP that protects high
and medium impact BES Cyber
Systems. One specific function of
electronic access control is to prevent
malware or malicious actors from
gaining access to the BES Cyber Systems
and PCAs within the ESP.6° Given the
significant role that EACMS play in the
protection scheme for medium and high
impact BES Cyber Systems, we
determine that EACMS should be
within the scope of the supply chain
risk management Reliability Standards
to provide minimum protection against
supply chain attack vectors.

48. No commenter disagreed with the
NOPR that misoperation or
unavailability of EACMS that support a
given BES Cyber System could
contribute to the misoperation of the

67 As we have imposed a 24-month deadline for
NERC to file the modified supply chain risk
management Reliability Standards, the standard
drafting team will have ample time to review and
incorporate the findings in the BOT-directed final
report.

68 See NOPR, 162 FERC { 61,044 at P 35.

69 Id.

BES Cyber System or render it
unavailable, which could pose a
significant risk to reliable operation.
Instead, commenters generally agree
that EACMS perform important
security-related functions.”? For
example, NERC states that a
compromised firewall “may allow
unfettered access to the ESP.” 71 EEI also
agrees that the compromise of certain
EACMS that control access could
adversely affect the reliable operation of
an associated BES Cyber System,
although EEI asserts that other CIP
Reliability Standards adequately protect
those EACMS.72 Although some
commenters, as discussed below